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AERONAUTICAL USE OF THE AIR* 


Marcaret LAMBIEf 


Another element, the air, has so recently come under man’s 
control for purposes of motivation that constant lookout is needed to 
steer mental concepts into ways constructively utilizing the modern 
mechanism of aeronautics. Public opinion about aviation today is 
largely formed by complicated political and economic situations and 
competitive efforts of nations for supremacy in security and de- 
fense.1_ Such psychology, rooted in fear of attacks from the air, 
stimulates warlike activities, from which geographical isolation is 
no longer proof of immunity. It challenges not only the govern- 
ment of the United States, but every person in the nation. 

Principles at stake include the use of force, non-resistance in 
war, non-military aggression in peace, the political framework of 
nations together with their economic foundations, and intellectual 
cooperation for the progress of civilization. Has the acceptance of 
national sovereignty in the air completely relegated the possibility 
of freedom of flight in airspace? Is internationalization of civil 
aviation desirable, and is disarmament a prelude to it and to an 
international air police force? Modern administration of justice, 
it is claimed, requires, in addition to the Permanent Court, an In- 
ternational Court of Equity. For this, international law must be 
examined, as well as the systems of law and legislation established 
in the various states. 





* This article develops the subject of internationalization of aircraft which 
was briefly mentioned in an earlier article by Margaret Lambie, ‘Universality 
phd Nationality of Aircraft,’ 5 JouRNAL oF AIR LAW 1, 246 (1934) at pp. 

+ Member of the Bars of the State of New York, the District of Columbia 
and the Supreme Court of the United States; Certificate from the Academy of 
International Law of The Hague; Member, American Society of International 
Law, and the International Law Association; former Associate Editor of the 


JOURNAL OF AIR LAW. 
1. See bibliography for suggested reading on details of topics discussed. 
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INDIVIDUAL RESPONSIBILITY 


Aviation becomes an individual responsibility, for the major- 
ity’s stand on principles involved formulates national policies and 
international action. An impasse as to a principle may indicate 
need for new lines of thought, distinguishing between possible fault 
in the principle itself or its administration. 

How free is an individual to choose? We are told that civil 
aviation does not really exist in Europe today. 


“The civilian populations may use the aeroplane only when and in what 
manner the general staffs of Europe see fit to permit. 

“Civil aeroplanes only fly those routes which imperialist interests permit 
or desire, and their normal and natural design is cramped and warped by 
regulations based upon the needs of future wars, as the first and primary 
consideration. Consequently, commercial aviation is an anachronism. Un- 
able to pay its way, owing to the restrictions placed upon its development, 
it goes, hat in hand, to the various national governments for subsidies and 
permission to exist. Those subsidies are given—at a price, the price of its 
soul. 

“If we wish to study the benefits that aviation can bring to commerce 
we need to look to the United States of America, where a continent is free 
to develop along normal and useful lines... .”2 


Even in the United States there is not absolute freedom for 
civil aviation, because the States have legislative regulations and the 
Federal government controls specifications for aircraft, air routes, 
licensing of pilots and other important features where interstate 
matters are concerned. But these regulations and control are for 
the promotion of the civil as apart from the military aviation. 

Upon entering the international field, nations find themselves 
less and less free as domestic affairs assume more and more an 
international aspect. The waning of sovereignty has been ex- 
pressed as follows: 


“|, Plus les relations internationales se développent, moins les peuples 
sont libres. A chaque progrés de leur solidarité correspond une nouvelle 
limitation de leur liberté. Pour eux comme pour les individus, civilisation 
et liberté sont en raison inverse l’un de l’autre .. . les affaires domestiques 
échappent peu a peu aux compétences exclusives internes pour revétir un 
certain caractére international . . . Entendue dans le sens d’un pouvoir 
omnipotent et inaliénable, qui ferait obstacle au progrés de l’organisation 
internationale, la souveraineté n’est qu-un souvenir du passé. Entendue dans 
le seul sens aujourd’hui admissible d’une liberté régie par le droit, elle est 
susceptible de toutes les limitations imposées par les nécessité de la vie . . . .’” 





2. Philip S. Mumford, Humanity, Air Power and War (1936), pp. 32-33. 
. HA. E. Nicolas Politis, ‘‘La Souveraineté et la Police Internationalé,” 1 
New Commonwealth Quarterly 219-220 (1935). . 









































AERONAUTICAL USE OF THE AIR 3 


National sovereignty as an outmoded doctrine is the burden 
of certain advocates of internationalization of civil aircraft and of 
an international police air force. Some of them would revive 
“freedom of the air’ which became a lost cause when the Air 
Navigation Convention was signed in 1919. The practical difficulty 
is that the Convention and many bi-partite imitations are in force 
today, and that the war complex has intensified nationalistic feeling 
to such an extent that the United States, as well as most other 
nations, has appropriated large sums for military and naval pur- 
poses and for air preparedness. 

On the other hand, an increasing number of people are decry- 
ing defense preparations as following a false line of thought. Some 
believe in total disarmament, others in gradual reduction of weapons 
of war, some believe in collective renunciation of war, others be- 
lieve in emphasizing international cooperation in intellectual fields 
to bring about a moral disarmament, which in turn is a powerful 
factor in problems of economic and material disarmament. 

Instead of conceiving “freedom” as the international use of 
the air, according to the early theory of certain jurists who com- 
pared the upper air to the high seas, and instead of the present 
“sovereignty” scheme of national aircraft flying in national airspace 
with permissive use to foreign aircraft,* “internationalization” of 
aircraft proposes the plan of aircraft, owned or controlled by an 
international authority and flying through airspace which would be 
subject to an international jurisdiction.® Each of these three theories 
seems to have a major fault which may be briefly stated: in the 
“freedom” theory, if the upper airspace be subject to no jurisdic- 
tion, there would result irresponsibility of nations; in the “sover- 
eignty” theory, the effect of placing responsibility upon nations 
individually leads to competitive national armament and indifference 
toward collective action internationally ; in the “internationalization” 
theory, the danger is domination by international authority, espe- 
cially if entrusted with power to use force. 





4. See the following references re freedom and sovereignty: Clement L. 
Bouvé, “The Development of International Rules of Conduct in Air Navigation,” 
1 Air Law Review 1 (1930), ‘“‘Regulation of International Air Navigation Under 
the Paris Convention,” 6 JOURNAL or AIR LAW 299 (1935); Kenneth W. Cole- 
grove, “A Survey of International Aviation,” 2 JouRNAL or AiR Law 1 (1931); 
Joseph W. Engiish, ‘‘Air Freedom: The Second Battle of the Books,” 2 JouRNAL 
oF AIR Law 356 (1931); Fred D. Fagg, Jr., “‘The International Air Navigation 
Conventions and the Commercial Air Navigation Treaties,” 2 So. Cal. L. Rev. 
430 (1929) ; Amedeo Giannini, “La Souveraineté des Etats sur l’Espace Aérien,” 
15 Droit Aérien 1 (1931); Arnold D. McNair, “The Beginnings and Growth of 
Aeronautical Law,” 1 JoURNAL oF AIR LAW 382 (1930); Albert Roper, ‘‘Recent 
Developments in International Aeronautical Law,” 1 JouRNAL oF AIR Law 395 
(1930); Brower V. York, “International Air Law in the American Republics,” 
3 JOURNAL OF AIR Law 411 (1932). 

5. Consult League of Nations documents. See footnote 8. Edmond Sudre, 
“De l’Organisation Internationale de l’Aviation Civile,” 1 Revue Générale de 
Droit Aérien 1 (1932). 
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The above criticism is not unmindful that each theory not only 
has virtues but also has assets which would help to fit it into the 
world’s needs. Nevertheless, the fact that the three theories and 
their variations do not appear to have solved the problems of the 
air perhaps indicates an error in the principles advocated, or a lack 
of comprehension that aviation, as a new expression of human 
effort, utilizes aircraft, a new species of machine, in a newly con- 
quered medium, the airspace. The word that best summarizes 
aviation seems to be “universality.” 

As instruments expanding man’s power, aircraft may be turned 
into uses, destructive or constructive. The decisions face both 
people and governments. A citizen, for example, is free to choose 
within the statutes of his government, as to manufacture, sale and 
operation of aircraft; his government, although representing a 
sovereign nation, is not only bound by international law but is fre- 
quently influenced by public opinion. The recent shipment of air- 
craft and supplies to Spain when the neutrality legislation of the 
United States did not cover civil wars, illustrates the far-reaching 
ramifications of individual responsibility. 

We shall examine some of the steps taken and plans proposed 
to meet problems arising from the possibility of attack from the air. 


CoLLECTIVE ACTION 


The prevention of war, according to Lord Davies,® involves (1) 
the creation of machinery for securing international justice; (2) 
international justice, in turn, is dependent upon disarmament ; 
(3) disarmament cannot be obtained without security; and (4) se- 
curity cannot be purchased without the establishment of sanctions. 
These all involve collective action, which implies cooperation through 
the conference of nations. 

(a) International Justice. Since international tribunals, the 
Permanent Court of International Justice and the Permanent Court 
of Arbitration at The Hague, and many phases of international law 
have been so well discussed in numerous writings, they will be 
treated incidentally, but with deference herein, and emphasis placed 
upon disarmament connected with air problems. Proposals for an 
International Equity Tribunal are of interest to aeronautical de- 
velopment in that the fundamental object of an international equity 
jurisdiction is ‘‘to find a way how to bridge the eternal cleavage 





oot a David Davies, The Problem of the Twentieth Century (1930), pp. 3, 
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between the existing state of law and the continuous evolution in 
the life and the mutual relations of the nations.’ 

(b) Disarmament. The Conference for the Reduction and 
Limitation of Armaments which was convened on February 2, 1932, 
by the League of Nations, cannot be considered apart from a series 
of events and decisions to which it is closely related.2 The obliga- 
tions accepted under Article 8 of the Covenant of the League in 
.1919 are as follows: 


(1.) The Members of the League recognize that the maintenance of 
peace requires the reduction of national armaments to the lowest point 
consistent with national safety and the enforcement by common action of 
international obligations. 

(2.) The Council, taking account of the geographical situation and 
circumstances of each state, shall formulate plans for such reduction for 
the consideration and action of the several governments. 

(3.) Such plans shall be subject to reconsideration and revision at least 
every ten years. 

(4.) After these plans have been adopted by the several governments, 
the limits of armaments therein fixed shall not be exceeded without the 
concurrence of the Council. 

(5.) The Members of the League agree that the manufacture by private 
enterprise of munitions and implements of war is open to grave objections. 
The Council shall advise how the evil effects attendant upon such manufacture 
can be prevented, due regard being had to the necessities of those Members of 
the League which are not able to manufacture the munitions and implements 
of war necessary for their safety. 

(6.) The Members of the League undertake to interchange full and 
frank information as to the scale of their armaments, their military, naval 
and air programmes and the condition of such of their industries as are 
adaptable to warlike purposes. 


In execution of these obligations, the Council, in May, 1920, 
under Article 9 of the Covenant, formed a Permanent Advisory 
Commission for military, naval and air questions, a body of technical 
experts appointed by the members of the Council. The first As- 





7. Wolfgang Friedmann, ‘“‘The Contribution of English Equity to the Idea 
of an International Equity Tribunal,’’ The New Commonwealth Institute Mono- 
graphs, London (1935), p. 2. 

Various proposals for an international equity tribunal include making such 
a court an independent institution or part of the Permanent Court of Inter- 
national Justice or combined in some way with the Council of the League of 
Nations; having it take jurisdiction over international questions of a political 
nature; giving to it, temporarily, certain legislative power to formulate inter- 
national law. It would deal in equity with international relations of govern- 
ments. The question has been raised as to the advisability of an international 
tribunal, perhaps in an appellate capacity, for cases involving private inter- 
national law in disputes between individuals under certain conditions. At pres- 
ent there are often difficulties in executing a foreign judgment obtained in a 
national court. 

. Notes concerning the Disarmament Conference are chiefly taken from 
Preliminary Report of the Work of the Conference for the Reduction and 
Limitation of Armaments, prepared by the President, Arthur Henderson, Series 
of League of Nations Publications, IX. Disarmament, 1936, IX. 3. This report 
gives detailed references to full Minutes and Documents of the Conference. 
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sembly of the League, however, meeting in September, 1920, recog- 
nized that disarmament was more than a technical question. It 
accordingly decided that a Temporary Mixed Commission should 
be appointed composed of accepted authorities on the military, 
political, social, economic and financial aspects of the subject. The 
Temporary Mixed Conimission worked for four years. Its dis- 
cussions centered mainly upon the ultimate relationship between 
disarmament and security, and resulted in the submission to the 
Assembly in 1923 of a draft Treaty of Mutual Assistance, which 
was based on the fundamental idea that war as an instrument of 
aggression must henceforth be regarded as an international crime, 
and it combined the principle of a general international system of 
collective security with a system of supplementary defensive agree- 
ments or regional pacts between particular nations. The draft 
Treaty was communicated to the governments, but was not ac- 4 
cepted as a satisfactory solution of the problem. : 
The Assembly in 1924 accordingly abandoned the draft Treaty 
and framed a more comprehensive plan, the Geneva Protocol of es 
1924, whereby an attempt was made to create a complete system 3 
of compulsory arbitration and resistance, by common action, to fa 
acts of aggression. The relationship between security and disarma- 
ment was again emphasized, the entry into force of the Protocol 
being made to depend explicitly on the adoption by a general Dis- 
armament Conference of a plan for the reduction of armaments. : 
The Protocol was set aside in favor of a partial application of 
the regional system, which was soon afterwards embodied in the 
Locarno Treaties signed on October 16, 1925. These Treaties guar- 
anteed the status quo as between Belgium and Germany and as 
between Germany and France and provided for a peaceful settle- 
ment of disputes between these countries. Following their sig- 
nature Germany became a member of the League in 1926. 
Meanwhile, the Council, acting in accordance with a resolution 
adopted by the Assembly in September, 1925, set up a Preparatory 
Commission for the Disarmament Conference, which, from the 
spring of 1926, worked under the direction of the Council and 
submitted to that body in December, 1930, a final report and a draft 
Convention. The work of the Preparatory Commission was sup- 
plemented by technical reports from a Committee of Budgetary 
Experts and by the report of the Committee of Experts appointed 
to fix rules for the adoption of a standard horsepower measure- 
ment for aeroplane and dirigible engines. 
It can hardly be maintained that the necessary technical prep- 
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arations for the Conference had not been made, but at the Council 
meeting of January, 1931, several members, particularly France, 
Italy and the United Kingdom, expressed the opinion that, in order 
to ensure the success of the Conference, a considerable amount of 
political preparation was necessary and that active negotiations be- 
tween the governments on the principal political problems out- 
standing were essential. 

Even had there been adequate political preparation for the work 
of the Conference, its work could not be of short duration. Im- 
portant conferences for the reduction and limitation of armaments 
had been held in the past, such as the Naval Conferences at Wash- 
ington, 1921-22, Geneva, 1927, London, 1930, and the Conferences 
at Rome in 1924 and Moscow in 1927. Never before, however, had 
there been a general effort to achieve disarmament embracing all 
states and all categories of forces and weapons. The Conference 
brought together sixty-one states, members and non-members of 
the League; its discussions were intended to cover the whole field 
of armaments; it considered cognate subjects, such as the manu- 
facture of arms and trade in arms; last, but not least, it had to deal 
with the difficult and complex problem of the organization of a 
collective peace system under the heading of security. The armed 
forces of a country are considered as the most obvious expression 
of its sovereignty and independence, and this was the first time in 
the history of the world that an attempt had been made to place a 
voluntary limit upon the exercise by nations of their sovereign 
rights in this particular sphere. An Armaments Truce was ar- 
ranged in 1931. 

Qualitative disarmament was the subject of a Resolution 
adopted on April 22, 1932, which requested the Air Commission 
to decide: 


(1.) What are the air armaments whose character is the most specifically 


offensive? 
(2.) What are the air armaments which are the most efficacious against 


national defence? 
(3.) What are the air armaments which are the most threatening to 


civilians ? 


The Air Commission reported differences due to location of vital 
centers and state of anti-aircraft defenses in the countries, and 
pointed out that any qualitative question was closely bound up with 
quantitative considerations. All air armaments, it said, could be 
used to some extent for offensive purposes, together with civil air- 
craft according to the incorporation of the latter into armed forces; 
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aircraft most efficacious against national defense are those capable 
of dropping or launching means of warfare of any kind; and all 
air bombardment is a grave threat to civilians. 

(c) Security; Internationalization of Civil Aviation. The 
proposals concerning aviation submitted to the Conference by the 
delegations during February, 1932, have been summarized as fol- 
lows: 

(1.) Abolition of military aeroplanes (Germany, Denmark, Sweden, the 
Hejaz). 

(2.) Abolition of military dirigibles (Union of Soviet Socialist Re- 
publics). 

(3.) Abolition of military aviation, combined with the internationaliza- 
tion of civil aviation (Spain). 

(4.) Abolition of aerial bombing (Netherlands). 

(5.) Abolition of bombing aircraft (Austria, Belgium, China, Hungary, 
Italy, Portugal and Switzerland). 

(6.) Reduction of air armaments to an equal limit for all States, to be 
attained within ten years (Turkey).. 

(7.) Progressive and proportional reduction of air armaments on the 
basis of materials existing at a specific date (Union of Soviet Socialist 
Republics). . 

(8.) Creation of an international air force and placing at the disposal 
of the League of Nations of military air-machines above a certain tonnage 
or volume (France). 

(9.) Internationalization of civil air transport under a system to be 
organized by the League (France). 

(10.) Internationalization of civil aviation (Belgium, Spain). 

(11.) Internationalization or strict international control of civil aviation 
(Denmark, Sweden). 

(12.) International control of civil aviation (Switzerland, Germany and 
the Union of Soviet Socialist Republics). 

(13.) Publicity relating to non-military aviation (Union of Soviet 
Socialist Republics). 


Internationalization or control of civil aviation was the topic 
discussed in the Air Commission from June 14 to 24, 1932. The 
Spanish memorandum was based on the assumption that, while the 
intrinsic interests of aviation, still at an experimental stage and 
needing the financial support of governments, must be adequately 
safeguarded, aviation activity must at every stage be submitted to 
some form of control by an international institution; that air ma- 
terial without exception should become international; schemes and 
estimates for the construction of aircraft should be approved by 
an international body; aviation pilots and staff should be regarded 
as international and their military training prohibited; statistics of 
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the movement of aircraft all over the world should be recorded by 
an international service. 

The French delegation, on June 22, 1932, submitted the fol- 
lowing proposals: 







































(1.) Absolute prohibition of aerial, chemical, bacterial and incendiary 
warfare; 
: (2.) Prohibition of aerial bombardment, apart from the field of battle 
fo or air bases and long-range artillery emplacements; 
(3.) Fixing of a maximum tonnage per unit of unladen weight for 
oF military aeroplanes, limitation of the number of military aeroplanes in 
excess of this tonnage essential for defensive purposes and the placing of 
these machines at the disposal of the League; 

(4.) Continental internationalization of commercial transport aviation; 

(5.) Fixing on a similar basis of maximum tonnage per unit for non- 





p22 internationalized civil aeroplanes; 

2 (6.) Corresponding measures concerning the trade in arms and the 
3 private manufacture of arms. 
| : President Hoover, on June 22, 1932, submitted proposals, the 
ye general principles of which were as follows: 
‘ : (1.) The Briand-Kellogg Pact meant that the nations of the world had 


agreed that they would use their arms solely for defence; 
(2.) The reduction of armaments should be carried out by increasing 
the comparative power of defence through decreases in the power of attack; 
(3.) The existing relativity as between the armaments of the world, 
i which had grown up in mutual relation to one another, should be preserved 
in making reductions; 
} (4.) The reductions must be real and positive and effect economic relief ; 
(5.) The problems of land forces, air forces and naval forces were 
y interconnected and the proposals submitted should not be dissociated one 
; from another. 








bs On the basis of these principles, the United States delegation 
‘ proposed that the arms of the world should be reduced by nearly 
4 one-third. In regard to land forces, the proposal involved the 
& abolition of all tanks, of chemical warfare and of large mobile guns. 
. In regard to effectives, there should be a reduction of one-third 
in strength of all land arms over and above the so-called “police 
F component,” or strength necessary for the maintenance of internal 
5 order. In regard to air forces, all bombing-planes should be abolished 
and a total prohibition of all bombardment from the air enforced. 
: In regard to naval forces, it was proposed that the treaty 

number and tonnage of battleships should be reduced by one-third ; 

that the treaty tonnage of aircraft-carriers, cruisers and destroyers 
=: should be reduced by one-fourth; that the treaty tonnage of sub- 
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marines should be reduced by one-third and that no nation should 
retain a submarine tonnage greater than 35,000 tons. 


The first phase of the Conference concluded with a Resolution 
adopted by the General Commission on July 23, 1932, which con- 
tained the following references to air forces: 


The Conference, deeply impressed with the danger overhanging civiliza- 
tion from bombardment from the air in the event of future conflict, and 
determined to take all practicable measures to provide against this danger, 
records at this stage of its work the following conclusions: 

(1.) Air attack against the civilian population shall be absolutely 
prohibited ; 

(2.) The High Contracting Parties shall agree as between themselves 
that all bombardment from the air shall be abolished, subject to agreement 
with regard to measures to be adopted for the purpose of rendering effective 
the observance of this rule. 

These measures should include the following: 

(a) There shall be effected a limitation by number and a restric- 
tion by characteristics of military aircraft; 

(b) Civil aircraft shall be submitted to regulation and full publicity. 
Further, civil aircraft not conforming to the specified limitations shall 
be subjected to an international regime (except for certain regions where 
such a regime is not suitable) such as to prevent effectively the misuse 
of such civil aircraft. 


In the year 1933 discussions on the various proposals continued. 
On March 16 the British government submitted a Draft Convention 
providing for abolition of bombing from the air (except for police 
purposes in outlying regions): abolition of military and naval air- 
craft, if supervision of civil aviation could be worked out to prevent 
its misuse for military purposes, or, failing this, a reduction of 
approximately fifty per cent in the military and naval air forces of 
the world. The United States, Canada, Argentine and Japan stated 
on April 3 that they would agree to a measure of national control 
and publicity for their civil aviation, provided some regulations were 
generally accepted. President Roosevelt proposed on May 16 com- 
plete elimination of offensive measures, recommending that no na- 
tion increase its armaments, and suggesting a pact of non-aggression, 
On May 17 the German Chancellor stated that Germany desired 
equality of status by the progressive disarmament of other countries. 

Germany left the Disarmament Conference in October 1933. 
In January, 1934, the British government sent a memorandum ex- 
pressing the opinion that it would be prejudicial to the prospects 
of the success of the Permanent Disarmament Commission that any 
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country not hitherto entitled to possess military aircraft should 
acquire them, and suggesting that Germany, Austria, Bulgaria and 
Hungary should be asked to waive claim to equality for two years. 
Further work was done in 1934 and 1935, but is omitted in this 
abbreviated account of the Disarmament Conference which has not 
since been re-convened. 


Inaction resulting from the Disarmament Conference led to 
the plan of a Western European Air Pact in February, 1935, de- 
signed to deal with sudden unprovoked aggression from the air. 
Great Britain and France proposed the Pact to Italy, Belgium and 
Germany, The plan retains national air forces and would there- 
fore, it has been stated, assist in re-armament rather than in dis- 
armament. 

(d) Sanctions: International Air Police. The following 
comments are noted :°® 


“The proposed [Anglo-French] Air Pact is a promise, if one centre of 
European culture be attacked, to attack another. Apart from one’s natural 
doubts about so barbarous a method, there is the real possibility that we 
may quiet our fears of air bombardment with false hopes of security. From 
those fears we should not, we must not, rest until we have achieved true 
collective security, and that can only come with the abolition of national 
air forces and the creation of an international air police. * * * 

“The efforts to arrange disarmament have not been unfettered; they 
have been limited by a véry important condition—national security. The 
security of nations is today, as it always has been, estimated in terms 
of national armaments, so that in the sphere of armaments the first duty 
of any national government is not to disarm, but to guarantee its national 
security. No particular weapon exists today which some state does not 
regard as vital to its national security, and upon the reduction or limitation 
of which it is therefore not prepared to agree. In short, disarmament will 
only become possible when we have shifted the onus of guaranteeing national 
security from a national to an international authority. 

“This is the significance of the many proposals which are being made 
today for an international police force, especially for such a force in the 
ae 
“Nevertheless, the moment that this topic is discussed it is subject to two 
fundamental misapprehensions, one of which is that an international police 
force would have to be a mammoth affair capable of defeating the present 
national armed forces. That is palpably ridiculous. You cannot police a 
world heavily armed with the weapons of the police. The very suggestion of 
international police postulates the disarmament of national forces in any 
element which is to be policed internationally. 

“The other misconception is more widely held and is responsible for 
much of the current opposition to the idea of international air police. Nor 





9. Karlin M. Capper-Johnson, “The Proposed Anglo-French Air Pact and 
the Problem of Collective Security,” 1 The New Commonwealth Quarterly 53, 
49-51 (1935). 
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can the exponents of an international air police force be wholly exonerated 
from blame for having failed to make the position clear. A number of 
persons who admit the need for collective security proceed to advocate an 
international police force after the pattern of the armed forces which policed 
the Saar during the plebiscite. They entirely omit to observe that, although 
the purpose of that force was police, it did not properly constitute an 
international police force, for in the last resort the troops were under the 
control of their respective national authorities, any one of which could not 
only have refused to countenance their participation in the enterprise, but 
could have withdrawn them... 

“Moreover, such a system of mutual assistance has been in existence 
both under Article XVI of the Covenant [of the League] and under the 
Locarno Treaty, and both schemes have, as yet, failed rather conspicuously. 
They have failed to guarantee national security through promises of mutual 
assistance .. . It is due to lack of certainty in the effective operation of the 
various plans, owing to their dependence upon national authorities. 

“An international air police must be recruited individually—with limits 
to the numbers of any one nationality—of men whose allegiance is to an 
international authority ... .” 


A Summary of Suggested Principles and Tentative Recom- 
mendations for an International Air Police Force has condensed 
much of the information on the subject as follows :'° 


I. General Principles. 

(1.) The use of force in international relationships should be limited 
to the police function, i.e., protection against violence and the enforcement 
of international law. 

(2.) This conception of the right use of force involves the establishment 
or development of an International Authority empowered to settle all disputes, 
and to organise diplomatic, financial, economic and policing sanctions. 

(3.) In order to provide for the pacific settlement of all disputes, 
and for the security of all its States-members, the International Authority 
should be equipped with at least two institutions: 

(a) a Tribunal in equity; and 
(b) an International Police Force. 

(4.) In order that the League of Nations should be developed into an 
International Authority, it should possess both these institutions as part of its 
permanent organization. 

(5.) That for the present, and until the United States, Russia, or Japan 
have individually or collectively become members of the League, the organiza- 
tion of the International Tribunal and Police Force shall be undertaken by its 
European States-members. 

(6.) It follows :— 

(a) That in its embryonic stage the International Authority will 





10. A Summary of Suggested Principles and Tentative Recommendations 
for an International Air Police Force, Its Functions and Organization, (1934) 
London, The New Commonwealth Society. 
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be constituted within the framework of the League, and that its member- 

ship may be confined to European States-members. 

(b) That, during this period, the International Police Force shall 
function as the instrument of the International Authority for the mainte- 
nance of law and order i Europe and for the protection of the 
dependencies of its States-members situated in other parts of the world; 

(c) That, as the membership of the Authority is expanded by the 
inclusion of the United States, Russia and Japan, the International Police 
Force will be developed into a world policing agency. 

(7.) The International Police Force should be founded upon the prin- 
ciple of differentiation of weapons. This may involve eventually the 
transference of all new and super-weapons invented or employed during the 
last twenty-five years—such as aeroplanes, submarines, tanks, poison gas, the 
newer types of naval craft and artillery—and any other weapons which may 
hereafter be invented, to the custody and control of the International 
Authority. 

(8.) In pursuance of this policy, the creation of an International Air 
Police Force (I.A.P.) is considered to be the most urgent problem, and 
provides the most effective means of initiating a plan of international 
sanctions. 

(9.) The control of the I.A.P. should be vested in the Executive Organ 
of the Authority. 


II. Functions, 
(1.) The functions of the I.A.P. are twofold :— 

(a) Protection against aggression on the part of a member or 
non-member State. In the event of aggression (to be defined by the 
International Authority), the I.A.P. acts as a reinforcing agency, and is 
sent to the assistance of the victim of aggression. Its primary duty will 
be to compel the appearance of the aggressor before the international 
tribunal, and to assist the national defensive forces in repelling an 
invasion or terminating hostile occupation of its territories. 

(b) To act when necessary as an instrument for the enforcement 
of the decisions of the Authority—the awards of the Tribunal and the 
verdicts of the Permanent Court—by making effective the diplomatic, 
financial and economic sanctions provided for in Article XVI of the 
Covenant. 


The Summary is completed under the headings of Policing 
Regulations, Maintenance, Method of Establishment, Recruitment 
and Enlistment, Location, Organization and Administration, Com- 
mand, Supplies and Replacement, Supervision and Control, Strength, 
Civil Aviation; and a Memorandum follows giving details of the 
plan. 

It is interesting to refer to a Joint Resolution of the Congress 
of the United States in the year 1910" authorizing the President 





11. June 25, 1910. 36 U. S. Statutes at Large, Part I, p. 885; Congressional 
Record of the United States, 61st Congress, 2nd Session, June 20, 1910, Vol. 45, 
Part VIII, p. 8545. 
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to appoint a commission to consider the expediency of utilizing 
existing international agencies for the purpose of limiting che arma- 
ments of the nations of the world by international agreement, and 
of constituting the combined navies of the world an international 
force for the preservation of universal peace, and to consider and 
report upon any other means to diminish the expenditures of gov- 
ernment for military purposes and to lessen the probabilities of war. 
An earlier reference to international police is found in the Presi- 
dential Message of Theodore Roosevelt, December, 1904,?? in which 
he advocates ‘substitutes for war, which tend to render nations in 
their action toward one another and indeed toward their own peo- 
ples, more responsive to the general sentiment of humane and civil- 
ized mankind, and, on the other hand, that it should be prepared, 
while scrupulously avoiding wrongdoing itself, to repel any wrong, 
and in exceptional cases to take action which in a more advanced 
stage of international relations would come under the head of the 
international police.” In an address before the Nobel Prize Com- 
mittee in May, 1910,'* he said, “It would be a master stroke if 
those great powers honestly bent on peace would form a League of 
Peace, not only to keep peace among themselves, but to prevent, 
by force if necessary, its being broken by others. The supreme 
difficulty in connection with developing the peace work of The 
Hague arises from the lack of an executive power, of any police 
power to enforce the decrees of the court.” 

Among opponents of the use of force against an erring nation 
is a peace society which takes the following stand :" 

“|. , there are but two ways to coerce a State, one by arms which is 
war, the other by law which is peace; that the sole function of the sanction 
of force in a civilized society is limited to cases involving individuals only. 
This brief and seemingly simple statement, however, appears very difficult to 
understand, and, if understood, to accept. 

“By way of introduction let it be said that the attitude of the American 
Peace Society is founded upon its belief that no greater contribution has 
ever been made toward the maintenance of peace between States than the 
Union of forty-eight free, sovereign, independent States known as_ the 


United States of America. 
“In support of this view the following facts appear to be pertinent: first, 





12. Congressional Record of the United States, 58th Congress, 3rd Session, 
December 6, 1904, Vol. 45, Part I, p. 19; Reprinted in “A Compilation of the 
Messages and Papers of the Presidents, (New York, Bureau of National Litera- 
ture, Inc.) Vol. XIV, p. 6923; Reprinted in ‘‘War Obviated by an International 
Police,” The Hague, Martinus Nijhoff (1915) p. 148. 

13. ‘War Obviated by an International Police,” supra, p. 149. 

14. Arthur Deerin Call, ‘Force and World Peace,” 99 World Affairs 117 


(1936). 

For views of peace organizations, see literature issued by the American 
Peace Society, the Society of Friends, League of Nations Union, Nafional Coun- 
cil for Prevention of War, World Peace Foundation, and others, 
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the United States Supreme Court can and does exercise no sanctions of force 
in its decisions of cases between States; second, the Supreme Court of the 
United States does not exercise its authority even against an official of a 
State when such official has failed to act in accord with the Constitution of 
the United States. If a state official attempts to enforce an unconstitutional 
statute he is performing an illegal act for which he is personally responsible, 
in consequence of which the Supreme Court of the United States may of 
course enjoin him, but such a proceeding is not considered to be an injunction 
against the State;- third, the Supreme Court of the United States does not 
compel even by the process of a writ of command, known in the law as a 
mandamus, the performance of his duty by a state official, for the Court 
appears to be loath to issue a mandamus against a State; fourth, no judgment 
of the Supreme Court of the United States has ever been executed by force 
against any State of the American Union; fifth, while in the early days 
decisions by the Supreme Court of the United States!5 in issues between 
States were not always obeyed, such decisions are now accepted by mutual 
consent as final; sixth, authority to define and to punish individuals offending 
the law of nations is in the case of our country expressly delegated to the 
Congress, a body that demands due diligence in the obedience by its citizens 
to international law . . 

“The people of the United States have evidently found it repugnant to 
their views that their country should become a member of any international 
organization that possesses or claims the power to make, to judge, and if 
it sees fit to execute by force of arms its laws against a nation. The people 
of America believe that the framers of their Constitution planned and the 
interpreters of that instrument since have come to consider that the Supreme 
Court of the United States should have no arms enforcing power over the 
States... 

“Nothing appears to bear more directly upon the fact that any military 
coercion of a State is war than the history of the discussions upon this very 
point in the Federal Convention of 1787. In that Convention the plan to 
establish a government with power to coerce a State by arms, as will be 
seen, was proposed, discussed, and unanimously eliminated. 

“From the records it appears that the sixth resolution of the Virginia 
plan, which became the basis of our Constitution, contained at the outset a 
combination of what we now know as Articles X and XVI of the Covenant 
of Geneva’s League, for it proposed to vest its National Legislature with the 
right ‘to call forth the forces of the Union against any member of the Union 
failing to fulfill its duty under the articles thereof.’ This plan was laid before 
the Congress on May 29, 1787. The next day, according to Mr. Madison’s 
notes, Mr. George Mason of Virginia— 

‘observed that the present confederation was not only deficient in not 
providing for coercion & punishment agst. delinquent States; but argued 
very cogently that punishment could not in the nature of things be ex- 
ecuted on the States collectively, and therefore that such a Govt. was 
necessary as could directly operate on individuals, and would punish 
those only whose guilt required it.’ 





15. The leading case on these points is Kentucky v. Dennison, 24 Howard 
66, decided in 1860 [December Term] where the Court held that there is no 
power delegated to the general movement, either through the judicial department 
or any other department, to use any coercive means to compel, say, the governor 
of a State (in that case Ohio) to discharge his duty. [Footnote in the original.] 
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“In the session of June 20, Mr. Mason said further: 


‘It was acknowledged by Mr. Patterson that his plan could not be 
enforced without military coercion. Does he consider the force of this 
concession? The most jarring elements of nature; fire & water them- 
selves are not more incompatible that (than) such a mixture of civil 
liberty and military execution. Will the militia march from one State 
to another, in order to collect the arrears of taxes from the delinquent 
members of the Republic? Will they maintain an army for this purpose? 
Will not the citizens of the invaded State assist one another till they 
rise as one Man, and shake off the Union altogether. Rebellion is the 
only case in which the military force of the State can be properly ex- 
erted agst. its Citizens.’ 

“In the session of May 31, as reported by Mr. Madison, ‘The last clause of 
resolution 6, authorizing an exertion of the force of the whole against a 
delinquent State, came next into consideration.’ Upon this ‘Mr. Madison,’ to 
quote his exact language: 


‘observed that the more he reflected on the use of force, the more he 
doubted the practicability, the justice and the efficacy of it when applied 
to people collectively and not individually. . . . A Union of the States 
containing such an ingredient seemed to provide for its own destruction. 
The use of force agst. a State, would look more like a declaration of: 
war, than an infliction of punishment, and would probably be considered 
by the party attacked as a dissolution of all previous compacts by which 
it might be bound. He hoped that such a system would be framed as 
might render this recourse unnecessary, and moved that the clause be 
postponed. This motion was agreed to nem. con.’ 


“Thus, as already said, the whole scheme for a league to enforce peace 
was considered by those gentlemen at Philadelphia and overruled unanimously. 
When the matter came up again on June 8, 1787, Mr. Madison asked how the 
national resources could be exerted to enforce a national decree, say, against 
Massachusetts aided perhaps by a number of her neighbors. ‘It would not 
be possible,’ he said. A small group of States ‘might at any time bid defiance 
to the national authority.’ Mr. Madison came definitely to hold that any 
scheme of a Union of States with power to use force even against the 
unconstitutional proceedings of one of the States was both ‘visionary & 
fallacious.’ 

“When the question of coercion was again considered in the session of 
July 14, Mr. Madison called for a single instarce in which the general 
government was not to operate on the people individually, and announced to 
the Convention that ‘the practicability of making laws, with coercive sanctions, 
for the States as political bodies, had been exploded on all hands.’ 

“In a letter to Thomas Jefferson, under date of October 24, 1787, the 
Convention having adjourned, Mr. Madison said: 

‘A voluntary observance of the federal law by all the members could 
never be hoped for. A compulsive one could evidently never be reduced 
to practice, and if it could, involved equal calamities to the innocent & the 
guilty, the necessity of a military force both obnoxious & dangerous, 
and in general a scene resembling much more a civil war than the ad- 
ministration of a regular Government. 

‘Hence was embraced the alternative of a Government, which in- 
stead of operating on the States, should operate without their inter- 
vention on the individuals composing them.’ 


“Alexander Hamilton, known to his colleagues as ‘Colonel’ Hamilton, 
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took occasion, on June 18, 1787, to say something to the Federal Convention 
about the use of force against a State. He said: 


‘Force, by which may be understood a coercion of laws or coercion 
of arms . . . A certain portion of military force is absolutely neces- 
sary in large communities . . . . But how can this force be exerted on 
the States collectively? It ts impossible. It amounts to a war between 
the parties. Foreign powers also will not be idle spectators. They will 
interpose, the confusion will increase, and a dissolution of the Union 
ensue.’ . 


“Oliver Ellsworth of Connecticut, a member of the Federal Convention, 
later Chief Justice of the Supreme Court of the United States... said: 


‘... Hence we see how necessary for the Union is a coercive princi- 
ple. No man pretends the contrary: we all see and feel this necessity. 
The only question is, shall it be a coercion of law, or a coercion of arms? 
There is no other possible alternative. . . . I am for coercion by law— 
that coercion which acts only upon delinquent individuals. This Con- 
stitution does not attempt to coerce sovereign bodies, States, in their 
political capacity. No coercion is applicable to such bodies, but that of 
an armed force. If we should attempt to execute the laws of the Union 
by sending an armed force against a delinquent State, it would involve 
the good and bad, the innocent and guilty, in the same calamity. 

‘But this legal coercion singles out the guilty individual, and pun- 
ishes him for breaking the laws of the Union. All men will see the 
reasonableness of this; they will acquiesce, and say, Let the guilty 
suffer? ... 





“When, as in the leading case of Virginia vs. West Virginia, the whole 
question of the power of the Supreme Court to enforce its decrees against 
‘ a State has become acute, the record clearly shows that every judgment of 
rE the Court has been satisfied and all questions of coercion dismissed without 
even the threat of force. In short, here in America we have a Union of 
States that has finally banished all thought of war between the States, or 
between any of the States and the Union itself. Coercion, force, does indeed 
play its part in the maintenance of public order by operating under the law, 
let it be repeated, upon individuals only, and not against States. The success 
of the plan, of course, has been due to the fact that the system is founded 
not upon any magical organization but upon laws that express the general 
will of the people. William Ladd1® found that: 








4 ‘compacts are guaranteed by religion, public opinion, and certain unde- 
fined laws of honor dependent on them; but most of all by a general 
perception of the truth, that the happiness of the whole is best pro- 
moted by the subservience of the interests of the few to the interests 
of the many. . . . /t would not comport with the peace and happiness 
of mankind, to invest rulers with the power to compel an acquiescence 
in the decision of a Court of Nations by arms; but if we look into the 

a condition of man in a state of civilization, it will be found, that where 

. one man obeys the laws of fear of the sword of the magistrate, an 

hundred obey them through fear of public opinion. . . . As it is not 
intended that this Court of Nations shall judge any cases but such as 
are submitted to it by the mutual consent of both parties concerned, its 
decisions will have as much to enforce them as the decisions of an 
individual umpire, which has so often settled disputes between nations.’ 





16. Founder of American Peace Society, organized May, 1828. William 
Ladd, An Essay on a Congress of Nations, [Original Edition, 1840] Carnegie 
Endowment for International Peace (1916). 
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“So there is no reason for concluding that because the sanctions of force 
have failed at Geneva there is nothing left for the States except to resign 
themselves to Armageddon. On the contrary the call is for a closer union 
of the nations with the purpose of substituting justice for force... 


Wuat Law GoveERNS? 


“Any Society of Nations therefore may well begin by recognizing that 
there are rules or usages which civilized States have come to agree as binding 
upon them in their dealings with each other, and that the sum of such. rules 
and customs is international law. Outside the realm of the consular and 
diplomatic services, there are sound reasons for an international organization 
to study, to modify and to improve these rules or usages. Such proceedings 
would end in agreements, which agreements would take the form of treaties, 
which treaties would express the laws binding upon individuals and 
nations. ... 

“|. . authority to punish offenses against the law of nations in [the] 
case of the United States is expressly delegated by Article I, Section 8, of 
its Constitution, to the Congress, and (that) the Congress demands due 
diligence on the part of its citizens to obéy international law. James Brown 
Scott, writing in the Georgetown Law Journal, Volume XXI No. 2, January 
1934, said in this connection: ‘If, by the constitutional law of the State, an 
act of the legislative body be required in order to carry out the rule of 
international law, then it is the duty of the nation in question to pass such 
a municipal statute, and if it does not pass such a minicipal statute, it is 
liable,’ as in the case of the Alabama Claims, ‘for damages to the nation 
or to the individual who may have suffered by its failure to do so.’ It is 
in this way that the sanction of force comes to operate in defense of inter- 
national law without the devastations of war. There is no other way. As 
admitted by certain authorities, every rule of the law of nations has in esse 
or im posse a municipal sanction. The operation of the sanctions of force 
in defense of international law will naturally, indeed must inevitably be 
confined within the respective States if war between States is to be avoided. 
International law is law for all the nations. It is therefore the duty of each 
nation to provide within its own statutes for proper remedies in case its 
citizens breach the rules of international law. . . 

“Thus there is in any promising plan for the maintenance of peace 
between nations a place for the exercise of force. That place lies within the 
States themselves, the States acting under their own laws upon their own 
individuals in behalf of the law of nations . Fe 


To recount the development of international law as applied to 
aviation imposes too much upon the author and readers of this brief 
article, but there is place for recalling a fundamental principle at 
the basis of all law. Rules regulating human behavior express needs 
and aims arising from a higher than human source. Periods in 
history have evolved types of law adapted to the growth of civiliza- 
tion. 

In illustration of this, art and music have given us “The Scale 
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of the Law and Its Harmonies.”!7 In this conception the great 
divisions of the law are symbolized as notes of a musical octave. 
The keynote is Divine Law. The octave is cor sed of: 


Divine Law: Love and Wisdom. 

Law of Nature: The Golden Age. 

Revealed Law: Greek Themis, Hebrew Decalogue, Christian 
Beatitudes. 

Law of Reason: Code of Justinian; Penn, The Lawgiver. 

Common Law: Blackstone. 

Law of Nations: Supreme Courts of the States and Nation. 

International Law: Supreme World Court; Disarmament. 

Divine Law: Love and Wisdom in ascending overtones, 


“The Spirit of the Law” is pictured as the two-fold one of puri- 
fication and enlightenment. The streams of the law, running 
throughout all ages, purified by wisdom, meet in a sea of light—the 
Divine Law. 

Aviation, as a late and inherently international addition to 
civilization, has tuned in at the upper notes of the scale. Aviation 
is necessarily subject to national law for safety of persons and pro- 
tection of property; it is essentially international in its submission 
io the collective law of nations; but it uniquely transcends both in 
its flight beyond the limits of political foresight. In a word, aviation 
epitomizes universal law. 


THE Common Goop 


The majority of people in the world today undoubtedly desire 
peace, but they differ as to methods of attaining it. Governments 
have chiefly focused attention upon international justice, disarma- 
. ment, security and sanctions. Most of the solutions, reflecting a 
psychology of fear which places nations and their citizens upon the 
defensive, are in two main categories. One comprises international 
action through cooperation of sovereign states, and the other volun- 
tary submission of states to control or supervision by an interna- 
tinal authority. Concrete suggestions have included the develop- 
ment of international law, revision of treaties, and an international 
court of equity; abolition or reduction of armaments ; international- 
ization or control of civil aircraft to prevent misuse for war pur- 
poses; an international police force. Details vary according to 
whether emphasis is placed upon nations as entities, as members of 





17. Violet Oakley, Law Triumphant: The Opening of the Book of Law, 
With Plates of Mural Paintings in the Supreme Court of the Commonwealth of 
Pennsylvania, (Philadelphia: Biddle-Deemer Co., Limited Edition, 1932). 
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a group or upon an international authority; combinations of land, 
sea and air powers, also technical, geographical and other consid- 


erations. 

Adjustments could, very probably, be made in the administra- 
tive, technical and legal phases, if the solutions are based upon 
sound principles. In international organization, for example, in 
European air transport, the difficulties are apparently far more 
often of a political than of a technical or legal nature.’* 

Many obstacles to collective action have arisen from political 
complications, notably in the Disarmament Conference. In the 
League of Nations much of the excellent work along scientific, in- 
tellectual and various non-political lines is overshadowed by the 
injection of controversies of a political nature. Hence, the need 
for a more understanding and practical application of political sci- 
ence to international relations. The roles played by democracy, 
facism, communism and other systems, together with their economic 
and social aspects, affect plans for world-wide aeronautics. Mo- 
tives underlying proposals for international legislative, judicial and 
administrative bodies need examination, as well as principles of co- 
operation, collective action, control and supervision; original and 
appellate jurisdiction for international courts; mandatory, discre- 
tionary and advisory functions of executives ; official and non-official 
representation; and many more points, including the effectiveness 
of the C.I.N.A. and C.I.T.E.J.A. 

The political framework of the United States of America, if 
serving as a guide toward a plan for uniting the family of nations, 
may require adaptations to meet world conditions. Likewise, the 
United States does well to be cautious in following plans, primarily 
devised for the protection of Europe. Each has much to learn from 
the other, and neither can disregard the Orient. 

The above problems and others, such as the suggestion that in- 
ternationally strategic points in the world, like the Suez Canal, 
Gibraltar, Panama Canal and the Dardanelles be given to interna- 
tional control, concern the United States. 

The traditional and conservative attitude of the United States 
in such a subject as the proposed internationalization of aircraft is 
to regard it as a regional—that is, European matter, and to refrain 
from sending abroad any suggestions; but the United States has 
expressed an interest in possible cooperation with respect to super- 





18. Laurence C. Tombs, International Organization in European Air Trans- 
port (1935), pp. 66-69, 200. : 
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vision of aviation.’® As to the control or supervision of the manu- 
facture of and traffic in arms, the United States appears willing to 
discuss such a proposition.2° Domestic supervision is its present 
policy in maintaining a neutral stand toward belligerents. Neutral- 
ity legislation was recently extended by the Congress*! to include 
civil war in Spain, thereby no longer leaving individual exporters 
of aircraft and supplies free to act when moral suasion fails, Im- 
portant discussion hinged upon discretionary powers of the Presi- 
dent. The condition of aeronautics, both civil and military, in the 
United States as shown in legislation and five official reports, with 
conclusions of policy and recommendations to the Congress, have 
been recently summarized.” An earlier article discusses commit- 
ments of the United States on international aerial navigation.* 
Briefly, on the technical side, convertibility of civil aircraft into 
more or less effective machines for war has been generally conceded 
and has helped support a demand for internationalization of civil 
aircraft to prevent misuse in case military and naval aircraft are 
abolished. Experts agree that there is no adequate defense for the 
mass of populations against air attack, with the dropping of bombs 
and men, and the spreading of poison gas. New inventions may in- 
crease the horror. Nevertheless, it would seem inadvisable to sup- 
press invention and stifle growth of the aviation industry, Is it not 
better to turn invention toward civilian ends? It has been argued, 
moreover, that supervision is the negative and preventing action, 
while internationalization is the positive and organizing one; that an 
international authority does not mean domination by it, but a par- 
tial surrender of sovereignty by the states ; in other words, that there 
could be control without occupation of territory and without loss of 
prestige.** Could the United States ever subscribe to this? 





19. Preliminary Report on the Work of the Conference for the Reduction 
and Limitation of Armaments, supra, re regional character, p. 86, par. 3; re 
supervision of aviation in connection with reduction of air armaments, pp. 66, 
88, 90, 92, 96, 97, 134, 136, 181-186. See Minutes of the General Commission 
of the Conference, Series B. Vol. II, IX Disarmament IX. 10.1933, 61st Meeting, 
416, 475, 583, for notes that the United States believed a system of adequate 
supervision should be formulated to ensure the effective and faithful carrying 
out of any measures of disarmament, that it was prepared to assist in this 
formulation and to participate in this supervision, and that it was in sympathy 
with the idea that means of effective, automatic and continuous supervision 
should be found whereby nations would be able to rest assured that, as long 
as they respected their obligations with regard to armaments, the corresponding 
obligations of their neighbors would be carried out. 

0. Preliminary Report on the Work of the Conference for the Reduction 
and Limitation of Armaments, supra, pp. 115 (footnote 3, par. 2), 118, 120, 122, 
123 (footnote 2), 127, 128, 137. 

21. Public Resolution No. 1, 75th Congress, 1st Session, approved Janu- 


merce, Washington. 
23. William M. Gibson, “United States Commitments on International Aerial 
Navigation,” 4 Revue Aéronautique Internationale 69 (1934). 
24. Philip 8. Mumford, Humanity, Air Power and War, supra, p. 158, quot- 
ing from Salvador de Madariaga. Minutes of the General Commission, Series B, 
Vol. II, IX. Disarmament 1933. IX. 10. p. 534. 
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An international air police force would not greatly interfere 
with national sovereignty, it is maintained, because air weapons, 
though destructive, are powerless to achieve permanent political 
power without consolidation by ground forces, for it is the ground 
services which would preserve national sovereignty—or what would 
be left of it. However, if the power of coercion against an offend- 
ing nation were transferred from national responsibility or from 
collective action by nations to an international police force, there 
would still be invoked, albeit indirectly, the principle to which the 
government of the United States has objected in Articles X and 
XVI of the Covenant of the League of Nations, namely, the ulti- 
mate obligation to use force against other governments. 

Disarmament in itself is not a solution, but would be cancella- 
tion of a destructive use and thus bring the situation back to a start- 
ing point for constructive action—universal service for the common 
good. Aircraft are uniquely designed for navigation in the air, be- 
yond natural boundaries, with auxiliary locomotion on land and sea. 
This brings forth new concepts which include the benefits of national 
and international organization. It is easier to arrive at a practicable 
solution, if the mind first thinks of space as universal—a medium 
open to the common use of nations, international groups and indi- 
viduals under agreements for the protection of all concerned, and 
for reasonable restraint of individual delinquents. 

The ethics of helping the weak will find expression when stand- 
ards are raised and concerted steps taken toward constructive peace, 
when enough people think first of preparedness and defense in terms 
of relationships rather than of armaments. Geographical isolation 
is no longer secured by design of nature. The kind of isolation 
within power of man is that which leaves leaders with no followers 
of destructive orders. Aeronautics as a science cannot be separated 
from world relationships, but is indeed a pivot for the fate of 
civilization. 

Solutions of world problems must be in tune with the keynote 
of the universe. Individual responsibility in accord with divine law 
brings peace within. When nations as well as individuals achieve 
internal peace, they will find harmony with each other. Legal, 
political and economic plans, no matter how excellent, are not 
enough. As President Roosevelt, on addressing the Inter-American 
Conference for the Maintenance of Peace, held at Buenos Aires, 
December 1, 1936, said, “. . . Finally, in expressing our faith of 
the western world, let us affirm that we maintain and defend the 
democratic form of constitutional representative government . 
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Rut this faith of the western world will not be complete if we fail 
to affirm our faith in God, . . . Periodic attempts to deny God 
have always come and will always come to naught. . . . The faith 
of the Americas, therefore, lies in the spirit. . . . In that faith and 
spirit we will have peace... .” 
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THE AUSTRALIAN AVIATION CASE* 


Sir RoBert GARRANT 


IMPORTANCE OF THE DECISION 


The outstanding interest and importance of the Aviation Case 
is that it is the first definite decision of the High Court on the 
federal power to legislate with respect to “external affairs,” and the 
first real examination by the Court of the unexplored reserves of 
federal legistlative power contained in those words, Placitum 
(xxix.) has been referred to by counsel and judges in several 
cases, but until this case the Court has always been able to avoid 
basing a decision upon it. In Roche v. Kronheimer (29 C.L.R. 329) 
especially it was relied upon, together with the defence power, by 
counsel intervening for the Commonwealth in support of the val- 
idity of the Treaty of Peace Act; but the court preferred to base 
its decision upon the defence power, though Higgins, J., said (as 
Latham, C. J., says in this case) that it could equally well have been 
ee supported under the power as to external affairs. 





- In the Aviation Case, the appellant had been convicted of a 
ee breach of the Air Navigation Regulations in flying a plane at 
Mascot in N.S.W. without a license as required by the Regulations. 
These Regulations were made under the Air Navigation Act, 1920, 
which purported to empower the Governor-General to make regu- 
lations for two purposes :— 





(1) for the purpose of carrying out and giving effect to the Inter- 
national Convention for the Regulation of Aerial Navigation, 
signed at Paris on 13th October, 1919, and any amendment 
thereof ; and 

(2) for the purpose of providing for the control of air navigation 
in the Commonwealth and the Territories. 





*R. v. Burgess, Ex Parte Henry, — The Commonwealth Law Reports — 
(1936), decided November 10, 1936, High Court of the Commonwealth of 
Australia. See the summary of the decision at page 125. 

Reprinted from THE AUSTRALIAN LAW JOURNAL, December, 1936. In view 
of the significance of this case, grateful acknowledgement is made to The Law 
Book Co. of Australasia, Ltd., for their kindness in granting permission to 
reprint Sir Robert Garran’s article, which appears in the original under the 
title of ‘“‘The Aviation Case.” 


+ K.C.M.G., K.C. 
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TRADE AND COMMERCE 


The second purpose contained no reference to trade and com- 
merce, but no suggestion was made that it could be supported under 
any other power. The Court was unanimous that the federal com- 
merce power did not enable the Federal Parliament to control 
aviation within a State, and that the Regulations could not be 
supported under the head of that purpose. The main contention for 
the Commonwealth on this branch of the case was that, in the case 
of aviation, inter-State and intra-State navigation were so com- 
mingled that it was impossible to regulate the former without the 
latter. The Court’s answer was in effect that there was doubtless 
difficulty and inconvenience, even in a greater degree than in land 
or sea transport, but there was no impossibility ; and considerations 
of convenienée could not override the plain words of the Constitu- 
tion, which did not give the Commonwealth legislative power as to 
commerce within a State. 

There appears to be one qualification of this proposition that is 
not referred to in the Chief Justice’s judgment. In addition to air- 
worthiness and competency of pilots, he refers to “uniform rules 
of flight,” and uniform rules for the safety of the air highway as 
matters that did not fall within the federal power, however desir- 
able federal control of these matters might be. This seems to put 
the matter somewhat higher than is warranted by the cases that he 
cites. It is true that the Court has held that Commonwealth legisla- 
tion cannot control such matters as accommodation for seamen, 
and manning scales, in intra-State ships. But collision rules and the 
“rule of the road” on an inter-State highway are more intimately 
connected with the regulation of inter-State commerce; and there 
is much to be said for the proposition that the Commonwealth may, 
purely in the exercise of its power over inter-State commerce, insist 
on the observance of uniform rules of the road by all craft using 
the highway. Such legislation, though affecting instruments of 
irtra-State commerce, would appear to be valid legislation in respect 
to inter-State commerce. The case of Hume v. Palmer (38 C.L.R. 
441) is instructive on this point. Federal jurisdiction was there 
held to be excluded because the intra-State ship was not, within 
the meaning of the Navigation Act as construed, in waters used by 
inter-State ships; but the judgment of /saacs, J., at p. 437, is em- 
phatic as to the federal power to enforce any provisions reasonably 
calculated to avoid peril to inter-State ships on the highway. Justices 
Evatt and McTiernan seem to put the case correctly when they 
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say that the rejection of the “commingling” theory does not deny 
that parts of intra-State aviation may be so closely related to inter- 
State aviation that the instruments of the former will be drawn 
into the ambit of the federal powers. 

As to the first purpose covered by the Regulations, attempts 
were made by appellant’s counsel to whittle down “external affairs” 
cither to some external aspect of other specific subject-matters of 
tederal power, or to the extra-territorial extension of such other 
powers. These contentions were summarily rejected, and the Court 
was unanimous in declaring “external affairs” to be a separate and 
independent subject-matter, to be construed in its natural sense as 
connoting the relations of Australia with other countries—as, in- 
deed, being equivalent to the “foreign affairs” of the Common- 
wealth, inclusive of its affairs with other parts of the British Em- 
pire. So construed, it is held to authorize, inter alia, legislation for 
carrying out a treaty such as the Air Convention. 

This is the central point of interest of the decision. The Con- 
vention covers practically the whole field of the regulation of flying 
—including, in Australia, flying within a State, which apart from 
treaty, is not within the legislative competency of the Common- 
wealth. Once grant that the Commonwealth can, for the purpose 
of giving effect to a treaty, assume control of matters not otherwise 
within its powers, where can we stop? 

One obvious limitation is that the power as to external affairs, 
like other powers of the Parliament, is subject to the express pro- 
hibitions of the Constitution. For instance, the Parliament cannot, 
for the purpose of carrying out a treaty, make a law establishing 
any religion (Constitution, s. 116), or prohibiting the use, etc., of 
intoxicating liquor in a State (s. 113). But what other limits are 
there? 

It was suggested for the appellant that the federal power 
could only apply to subject-matters that are in se proper for inter- 
national agreement. To this the Chief Justice and Justices Stark 
and Dixon reply that, even if the suggested test could be accepted, 
it would not help the appellant, because this particular Convention 
would pass the test beyond all doubt. Aviation is a clear example 
of a subject eminently suitable for international agreement. This 
Convention brings a large number of countries into line as to im- 
portant and much disputed questions of international law—such 
as territorial sovereignty over the air, and the grant of rights of 
“innocent passage” in time of peace. It lays down uniform rules 
ior flying, landing, and taking off; for securing the airworthiness 
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of planes and the competency of their pilots; for the registration 
of aircraft and determination of their nationality; and for many 
other matters as to which international regulation is highly desir- 
able, in view of the world-embracing nature of modern air navi- 
gation. 

These reasons are sufficient to support the federal power as 
to this Convention. But when we try to apply generally the sug- 
gested test, whether the subject-matter of a Convention is im se 
proper for international agreement, where are we? Can we make a 
list of subjects that are, and of subjects that are not, proper for 
international agreement. What criterion of that can be laid down? 
In these days, with modern means of travel, and the progressive 
interlocking of the interests of all nations in social and industrial 
matters, what bounds can be set to the proper scope of international 
arrangements? It is difficult to find an answer to the observation of 
Justices Evatt and McTiernan, that the mere fact of an international 
agreement having been made on a subject brings that subject within 
the field of international relations, so far as that subject is dealt 
with by the agreement. 

Latham, C.J., says that, “It is impossible to say, a priori, that 
any subject is such that it could never properly be dealt with by 
international agreement.” Starke, J., says that the power is “com- 
prehensive in its terms and must be commensurate with the obliga- 
tions that the Commonwealth may properly assume in its relations 
with other powers or States,” and thinks it impossible at present 
to define its limits more accurately. Dixon, J., says that “the limits 
of the power can only be ascertained authoritatively by a course of 
decisions in which the application of general statements is illustrated 
by example” 

Justices Evatt and McTiernan, in their joint judgment, are 
more definite and more sweeping. They say generally that, in con- 
sequence of the close connection between the nations of the world, 
and their recognition of a common interest, and of the necessity 
of co-operation in matters affecting social welfare, “it is no longer 
possible to assert that there is any subject-matter which must neces- 
sarily be excluded from the list of possible subjects of international 
negotiation, international dispute, or international agreement.” They 
cite the declaration, in the Charter of the International Labour 
Organization in the Treaty of Versailles, that universal peace can 
only be established on the basis of social justice, and that labour 
unrest due to unsatisfactory conditions imperils the peace of the 
world; and they say specifically that the Commonwealth power ex- 
tends to international agreements as to such matters as suppression 
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THE AUSTRALIAN AVIATION CASE 


of traffic in drugs, control of armaments, and regulation of labour 
conditions. If—and it is hard to controvert—there is no constitu- 
tional objection to the Commonwealth entering into such agree- 
ments and making laws to give effect to them, it follows that the 
Commonwealth is not (in the words of Article 405 of the Treaty 
of Versailles) “a federal State, the power of which to enter into 
conventions on labour matters is subject to limitations,” and the 
field opened up for possible Commonwealth control is almost un- 
limited. And even the mere cautious utterances of the rest of the 
Court indicate that the field is very wide, and its limits hard to 
define. It is not long since Herbert Spencer undertook to define 
the proper limits of government interference with individual liberty, 
in terms that have been described as “anarchy plus the policeman.” 
Those limits now are quite obliterated; and attempts to define the 
proper limits of international agreements are not likely to have 
much greater success. 


Tue Air NAVIGATION REGULATIONS 


The Act, then, is valid so far as it gives power to make regula- 
tions for carrying the Convention into effect, though invalid so far 
as it purports to give power to make regulations for the general 
control of aviation. Had the Regulations been found to be in strict 
conformity with the Convention, and confined to giving effect to it, 
all would have been well. 

But it is not unusual, in legislation implementing treaties, which 
are diplomatic documents, to follow the diplomatic method of look- 
ing at their stipulations broadly, as a working basis, to be followed in 
the spirit but not necessarily to the strict letter. That was done 
in the British Order-in-Council, and where, as in the United King- 
dom, there is a Parliament with plenary powers, no legal difficulties 
arise. The Australian regulations seem to be based largely on the 
British, and also to have been framed on the assumption that the 
Air Navigation Act gave plenary powers as to aviation. They do 
not conform strictly in all points with the Convention, and the 
observations of several Justices as to this call for consideration. 
They are all in agreement that the regulations need not merely 
copy the words of the Convention—a course which would often 
fail to give effect to the Convention, which leaves many details to 
be prescribed by the national governments at their discretion. But 
what is the position when the Convention prescribes one thing, and 
the regulation prescribes something different ? 
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Latham, C.J., requires substantial conformity. He does not 
quarrel with minor variations, such as the substitution for metric 
measurements of substantial equivalents in yards and feet; and he 
would admit matters necessary and convenient to be prescribed, as 
our statutes put it, for giving effect to the Convention, though not 
expressly authorized by it. But he finds instances in which the Air 
Navigation Regulations, in his opinion, run counter to the funda- 
mental principles of the Convention, and of sufficient importance to 
invalidate the regulations as a whole. Dixon, J., says that the nature 
of the power demands a faithful pursuit of the purpose of giving 
effect to the Convention. It includes the doing of anything reason- 
ably incidental, but does not permit such wide departures as he 
finds, which he too thinks invalidate the regulations as a whole. 
Justices Evatt and McTiernan seem to insist on strict conformity 
—even down to exact metric measurements. They base their view 
that the regulations as a whole are bad on the ground that the 
draftsmen seem to have addressed their minds to the wrong purpose 
—to the purpose of controlling air navigation in the Common- 
wealth, with the Convention in the background as a mere working 
basis, not to the purpose of giving effect to the Convention. 

On this part of the case Starke, J., differs from all his brethren, 
and holds that the regulations are valid, as being in substantial 
conformity with the Convention and directed to giving effect to it— 
allowance being made for the flexibility in administration that is 
appropriate in relation to an international agreement. 


THE REMEDY 


The consequences of the decision have been described depart- 
mentally as “chaos.” Doubtless that is so for the moment. But a 
measure of relief is certainly obtainable by redrafting the regula- 
tions. There would still remain embarrassing doubts, when expedi- 
ency or even necessity prompted some variation; a.clause that com- 
mended itself in Geneva might be convenient, or even unworkable, 
in Australia. Control based on the strict letter of a Convention, 
without a vestige of extraneous power, would often be much ham- 
pered. The really satisfactory solution is an amendment of the 
Constitution giving the Federal Parliament full power of legisla- 
tion as to air navigation in the Commonwealth. 

The alternative plan, of trying to get all the States to agree to an 
identical reference of power, presents practical difficulties; to say 
nothing of the doubt whether a reference when made, is final, or 
is revocable at will by a State Parliament. 
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EDITORIALS 


AERO INSURANCE UNDERWRITERS ANNOUNCE NEW 
INSPECTION SERVICE 

The management of Aero Insurance Underwriters announced 
recently that, having maintained an efficient engineering department 
since 1924, they have considerably enlarged and extended this de- 
partment in order to meet the requirments of modern aviation 
conditions. In addition to their already established countrywide 
staff of consulting engineers, they have now augmented this staff 
by the addition of a considerable number of competent aeronauti- 
cal inspectors who will be conveniently available at all necessary 
locations, to inspect each aircraft insured by them at frequent 
intervals throughout the term of insurance. 

Aero Insurance Underwriters very early began to utilize aero- 
nautical engineers in the advancement of safety; and, during a 
period of twelve years, they have been able, not only to prevent 
losses to personnel and property of their assureds through the 
practical advice of their engineers, but they have fostered safety 
ideas in aircraft design, construction and operation which have 
been generally adopted and are now common practice in the manu- 
facture of aircraft of all descriptions and in the operation of air 
transport lines. Their efforts in this direction have been put forth 
in cooperation with the United States Department of Commerce 
and with the aviation commissions of the various states, and the 
value of their work has been repeatedly recognized by the public 
authorities. 

The new facilities will enable Aero Insurance Underwriters to 
provide an inspection service to all aircraft owners insured by 
them which will be comparable to the inspection service rendered 
by the fire companies in connection with fire, sprinkler-leakage, 
explosion, and other forms of coverage which fire companies as- 
sume, and with the elevator, boiler, machinery and automobile cov- 
erages which are written and the risks inspected by the casualty 
companies. In the future any assured under one of the policies 
issued by Aero Insurance Underwriters will have not only the 
financial protection afforded by this policy but also a careful and 
systematic survey of his aircraft and his flying operations. 

Aero Insurance Underwriters represent the following groups 
of fire companies: Great American Insurance Company, North 
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British & Mercantile Insurance Co., Northern Assurance Company, 
Phoenix Assurance Company, Ltd., Royal-Liverpool Insurance 
Company, Ltd.; and the following casualty companies: Eagle In- 
demnity Company, Globe Indemnity Company, Great American In- 
demnity Company, London Guarantee & Accident Co., Ltd., Phoe- 
nix Indemnity Company, Royal Indemnity Company. The organ- 
ization is under the management of Major George L. Lloyd who has 
been an underwriter of aviation risks since 1919. The engineering 
department is headed by Mr. Jerome Lederer, one of the earliest 
qualified aeronautical engineers in the United States, whose con- 
tributions to safety in aircraft construction and operation have been 
recognized by his appointment as Secretary of the National Safety 
Council. The consulting engineers working under his direction are 
also outstanding men in the aeronautical field and all the inspectors 
who have been added to the staff have been selected because of 
their ability to give sound practical advice to aircraft operators in 
matters regarding the maintenance and operation of their equip- 
ment. 





STATE REGULATION 


NORTHWEST AVIATION PLANNING COUNCIL MEETING 


The second conference of the Northwest Aviation Planning Council was 
held at Portland, Oregon, on December 4 and 5, 1936, with some two hundred 
delegates attending from the states of the Pacific Northwest, Western 
Canada and Alaska. Mr. Walter W. R. May, Chairman, Manager of the 
Portland Chamber of Commerce, Mr. James A. Ford, Managing Secretary 
cf the Spokane Chamber of Commerce, and Chairman of the Second Con- 
ference of the Northwest Aviation Planning Council, and the Hon. Joseph K. 
Carson, Jr., Mayor of the City of Portland welcomed the delegates. The 
active interest of the Pacific Northwest in aviation was indicated by the 
scope of the program which covered the problems of commercial and private 
aviation, Works Progress Administration aviation programs, uniform avia- 
tion legislation and national defense. Speakers included Mr. Charles F. 
Horner, President, National Aeronautic Association, Mr. W. D. B. Dodson, 
Executive Vice-President, Portland Chamber of Commerce, Mr. John S. 
Wynne, Bureau of Air Commerce, Mr. Fred D. Fagg, Jr., Secretary, National 
Association of State Aviation Officials and Director of the Air Law Institute, 
Rear Admiral E. J. King, Commander, Aircraft Base Force, United States 
Fleet, and Mr. Gill Robb Wilson, President, National Association of State 
Aviation Officials, and Director of Aviation for the State of New Jersey. 


Mr. Wilson’s address, stressing the significance of the conference and 
the part of aviation in the development of the Northwest, follows: 


“This is a significant gathering. Your presence testifies to your recog- 
nition of the fact that in aviation you are dealing with a revolutionizing 
component of the social structure. Here is a force which already is develop- 
ing new sociological, economic, and political frontiers. The traditional 
boundaries are gone. The mountains are levelled away, the oceans dried up 
and humanity walks through to a destiny no les’ promising than that which 
provided passage over the Dead Sea to the Promised land of sacred writ. 
If the student of social science wants to be prophetic let him tell tomorrow’s 
story of flight. If the politician wants to be a statesman let him watch man 
on the wing. If the peace maker wants to be a realist let him employ this 
new agency of transportation to make all the world neighbor. Here is a 
force which by merely following can make the sun stand still. Here is a 
power not to be measured by the superficialities of present advancement or 
by the number of individuals employed in it or even by its high hopes and 
ambitions. The tragedies of humanity have mainly been fostered by the 
elements of time and space. Those elements are conquered by flight. We 
must now turn to the business of learning to live in a new harmony, on a 
higher moral and spiritual plane. This gift of flight has the power to enrich 
our culture or to increase our chaos. If we deal with it with statesmanlike 
policy it will be our servant. If we allow it to grow without careful adapta- 
tion to our national needs it may become a threat to our freedom. But for 
good or for evil—as we will—it is a revolutionizing factor. 
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“We in the more populous areas of the nation have accepted air trans- 
portation for some time as a new convenience, adding to our mobility, fur- 
nishing us business stimulation. One has to come, however, into the north- 
west territory across the long intervening stretches to get the clearer picture 
of more important meanings. To you aviation is emancipation from the only 
handicaps you have ever really had. You are no longer 2700 miles from the 
center of federal government. You are no longer the frontier of the nation. 
That frontier now starts at the Panama Canal, lies on a line running from 
there to Hawaii and north thence to Dutch Harbor and the Aleutians. You 
in the northwest are two thousand miles inland from the new frontiers of the 
Pacific Coast. 

“This meeting is significant in that here is not only a group of states 
thinking through a great problem but here also is the British Empire. As a 
matter of fact Alaska and British Columbia are the key to your planning 
for you are to them as the front door and the reception room are to the 
kitchen and the pantry. If through you pass their natural resources there 
is enrichment for both. I am of the conviction that the frontiers of the 
British Empire are the frontiers of the United States and vice versa. I be- 
lieve the hope of the peace of the world is the alliance of English speaking 
peoples. There shall be no eclipse of civilization so long as that is true. 
Flight will emphasize that brotherhood. 

“We hear much of the ‘subsidy’ in this business. Yes, there is an element 
of subsidy but it is in the opposite direction of that so commonly conceived. 
As a matter of fact aviation has subsidized basic national values and services 
as has no other factor in history. The ludicrous picture of flight dressed 
up as a mere postman is but an illustration of how little real thinking has 
been done concerning aviation. The force which is aviation should be sub- 
sidized indeed. That subsidy should start with stabilization of the men in 
the manufacturing component of the industry and follow a logical schedule 
through training of personnel and on through the operation of commercial 
air transport. There are those who question the justification of subsidy for 
aviation. I believe every man, woman and child in the United States has a 
personal stake in the development of the aeronautic industry. Because 
aviation has this pertinent relationship it is the creature of the whole people 
and not of the few who may be able to ride or utilize the mail carrying 
facilities. I would subsidize aviation on the following grounds: 

“1. The stabilization of the manufacturing industry, the operation of the 
commercial air lines, and the development of the entire federal airway system 
constitute the backbone of the national defense program. The manufacturers 
of our motors and aircraft may feel the high compliment paid to them in that 
we take for granted their ability to maintain themselves to satisfy their capital 
investors and to turn out the finest products in the world. It may be that the 
manufacturing elements should be on a greater scale than now exists; for 
military necessity would make imperative instant expansion. It is certain that 
scheduled air line operation as well as intelligently conducted miscellaneous 
operation is the greatest laboratory in the world for operating experience. 
No foreign air power could invade this country and operate successfully 
against us if the communications and ground facilities of our commercial air 
lines were deliberately operated with intent to confuse an invading power. In 
weather such as we have today no foreign complement could operate success- 
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fully without the facilities of our federal airways. Because the established 
facilities are essentials of our own air corps, the relationship of this develop- 
ment to all the people is manifest. 

“2. I would subsidize aviation because there is no influence which can 
contribute so much to the domestic felicity and tranquility of the nation as 
aviation. The battle of New Orleans was fought after peace was made between 
Great Britain and the United States; because no means of communication 
existed to carry the news. It is impossible for international strife to develop 
so long as the forces of flight have shrunk the geographic limits of the 
nation. The very makeup of this meeting where we are gathered from the 
northernmost point of Alaska all the way across the continent to the east 
coast is an eloquent example. Ten years ago it would have been impossible 
to conceive that the people of Alaska and the northwest territory could enlist 
us of the eastern states in your struggle for the recognition of the aviation 
advantages of your section. Just a short decade ago we were too far apart 
to realize that our problems differed or to tell each other about it practically 
if we did realize it. Yet here we are today, the east coast enlisted with you 
in a struggle to secure adequate aviation expansion to open up Alaska and the 
northwestern tier of states. We are not totally unselfish in coming out here. 
The lines that reach into our cities have to start here and the lines which 
start here have to reach into our cities. No chain is stronger than the weakest 
of its links. I would subsidize aviation because it is insurance against the 
development of sectionalism and I would subsidize it because it is a reliable 
promoter of felicity and understanding in which every man, woman and child 
is a participant. 

“3. I would subsidize aviation for another reason, which involves the ele- 
ment of public convenience and necessity. In days gone by it has been true 
that emergencies in industry, in medicine, in politics, and in the realm of 
nature caused great loss through the lack of some minor part or personality 
or element. Today the aeroplane is saving uncounted millions in rushing into 
the breach emergency material which would otherwise have brought to a 
stop the wheels of progress. It may well be said that a certificate of con- 
venience and necessity held by an airline is not so much a subsidization of 
priority rights to the airline as it is a subsidy to the people who live within 
the influence of the line. 

“4, The last consideration which we should bear in mind in attempting to 
form a basis for subsidization of aviation is to meet half way and be fair 
with the capital that men of courage and vision have invested. I should 
hazard a guess that, for example, Pan-American has spent a million dollars 
merely in the study of operating conditions in Alaska without ever having 
capitalized on a nickel of it. Into this territory United Air Lines and North- 
western Air Lines came not with inferior equipment, but with the finest that 
money could buy and with a personnel capable of operating on the most 
highly populated air route in the world. Aviation has not catered to money. 
It was not pioneered where it was sure of a return on its investment. Much 
of the capital of the air lines had to be spent on the purely idealistic basis 
that it was the patriotic thing to do. Nor will it ever be true that we can 
equitably sustain the development of commercial aviation on the basis of mail 
distribution. Mail should go for the value of the stamp that is on it and we 
should immediately, bluntly, and frankly recognize this fact when we con- 
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template the control of our aeronautic expansion. Therefore, when I came 
to consider a basis for the subsidization of aviation I should remember to 
meet halfway the courage and the faith of the men who have gone out and 
pioneered the routes and who have gone thankless far too long. 

“When aviation presents its picture to the legislators it receives scant 
attention unless the picture can some way be framed to benefit some in- 
dividual. That is our own fault. We in aviation have never made our 
separate voices into a chorus. We have muttered, murmured, and whispered 
but we have never come out coherently to state our case. We have anticipated 
a thousand reasons as to why we should be diplomatic and none as to why 
we should be courageous. We have to attain our ends by almost every way 
except the blunt American way of putting the cards on the table and having 
a show down. We have bowed before every sycophant who made personal 
capital by investigating or inveighing against us. We have actually feared 
more politics than have existed. I have the deepest respect for the men in 
Congress and in the Senate. The shyster is a rare exception and we pretty 
much know who they are now. The time has come when we can get together 
and present an honest program and, I am convinced, receive an honest answer. 
But we must be coherent and we must be cohesive. 

“Let us turn away for a minute from the national picture to look at 
the state picture. Now the states’ participation in aviation primarily is made 
necessary by the constitutional limits of the federal government. There is no 
state that can not profit by an established agency through which it can co- 
operate with the federal government and with other states. 

“In New Jersey we responded to the federal government’s invitation to 
develop uniform aeronautical law. The proposal passed our legislature, and a 
department of aviation was created. It was very modest. We had heavy con- 
centration of air traffic; we started to prepare for even heavier air traffic. 
We realized that accidents must be eliminated. We did this by a very few 
‘simple laws. We took over the licensing of airports. To be commercially 
used a field must now be adequate and we constantly inspect them to see 
that they are kept adequate. All pilots and ships have a federal license for 
the type of operation in which they are engaged. No fly-by-night operator 
can barge into the state and go into business until we have ascertained that he 
is financially and morally responsible. As a consequence of these few simple 
provisions our airports have all remained in busiress during the years of 
depression; and there has not been a single commercial passenger killed in 
any type of flying from barnstorming to scheduled operation in more than 
five years, although the entire state is a federal airway and by far the busiest 
in the world! The secret of that fact is not any credit to the State Director 
but is solely accounted for by the vigilant cooperation of the commercial op- 
erators in the state. Let me make it clear that no regulations or form of 
regulations can be any better than the mental and the moral calibre of the 
men who operate under them. New Jersey is lucky to have operators of the 
highest type. 

“In return for this record of safety and for the four million gallons of 
aviation fuel which we distribute through the state annually and for the em- 
ployment furnished to our citizens in 10,000 different jobs which are the direct 
result of aviation interest in the state, we feel that the state is justified in 
subsidizing aviation. Therefore, it does not cost aviation a nickel to operate 
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in New Jersey. There are no fees of any kind, no duplicate licenses, and the 
gas tax is refunded on all aviation fuel. I maintain that taxation of aviation 
fuel is not now, and never will be the proper way to assess aviation, because 
fuel consumption can never be related to pay load in a commercial operation. 
The returns for the protection and promotion of aviation within our state 
have convinced us that we have cast our bread upon the proper waters. It 
is my hope that every state in the union will establish some agency to repre- 
sent its aeronautic interests, though they be no more than the common par- 
ticipation in aid to a force of vital significance to our country.. 

“In conclusion, let me say that you of the northwest territory are to be 
envied. You still have something to struggle for. You still have something 
to be dedicated to. Any man is fortunate who has either in his ambition or 
in his memory an impelling influence which crystalizes his determination and 
which dedicates his talents. I happen to be one of those fortunate individuals 
through whose memory march the shadowy forms of hundreds of comrades 
who have been loved and lost awhile. Men whose lives were quenched in 
the process of learning how and why and when and where about this busi- 
ness of flight. Sometimes in the moments of our inability to bring order 
out of chaos and progress out of ignorance we grow discouraged; and I 
think it becomes the functions of these ghostly battalions to march again in 
the corridors of our minds and fortify our mental interest with a heart 
interest that cannot be denied. And so it is that we overcome our discourage- 
ments and disappointments and develop a philosophy that does not permit us 
to falter nor hesitate at such meetings as this to rededicate our energies to 
the common bond that we have in aviation. In patience we shall win our souls.” 


The Council adopted the following resolutions as a result of the con- 
ference: 


Aviation Legislation—Federal 


Wuereas, the Federal Government has adopted the Merchant Marine 
Act as the basis for a strong promotional program in developing America’s’ 
shipping in foreign service and also the Transportation Act intended as a 
constitutional provision for the further development and sustenance of the 
railways of the nation; and 

Wuereas, the United States has given to every new mode of transporta- 
tion prior to the advent of aviation powerful financial subsidy and backing, 
but is not today supporting the aviation industry in the same degree or 
measure that has marked previous efforts affecting other modes of trans- 
portation; and 

WHEREAS, aviation will unquestionably prove the most revolutionary in- 
fluence of any form of transportation yet developed, providing of incalculable 
value for peace time commerce and of essential need in any future program 
of national defense; and 

Wuereas, the present method of legislating for aviation is on a hap- 
hazard or piece-meal basis without laying down cardinal principles and plans 
to be pursued by the industry; now, therefore, be it 

ReEsoLvep, by the Northwest Aviation Planning Council that we recom- 
mend to Congress and to the Federal Administration adoption of a statute 
of a far reaching and most thorough character calculated to stimulate and 
strengthen the whole aviation industry with reference to peace and war time 
requirements, in accordance substantially with the following outline: 

1. Create separate standing committees in the Senate and the House of 
Congress for the aviation industry, thus removing this vastly important 
cause from the position of being an adjunct to some other purpose. 
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2. Set up a separate and independent aviation commission which shall 
have charge of the promotional duty for the United States aviation industry 
in both manufacturing and operation branches. 

3. Provide a substantial subsidy to be administered under efficient, hon- 
orable and patriotic rules adopted by the Aviation Commission, the amount 
of this subsidy to be $30,000,000 a year for operation, manufacturing and 
general subsidy purposes, and $15,000,000 as the federal contribution to a 
continuing airport construction and development program. 

4. Establish an intimate relationship between civic and military aviation 

so that the developments in civic lines may be required to conform to the 
emergency needs of the Army and Navy in time of stress. 
_ _5. Assign to the various departments of the government having present 
jurisdiction, such as Commerce, Post Office, Agriculture, State Department, 
the usual duties now performed in connection with aviation transportation, 
roughly as follows: 

a. The Commerce Department to provide and regulate the airways, 
co-operate with the state authorities in developing and controlling air- 
ports, inspect all equipment with reference to safety and efficiency, etc. 
_ b, Authorize the Post Office Department to let contracts for carry- 
ing air mail on a cost basis plus a reasonable and fair profit for such 
service. 

c. Authorize the Department of Agriculture to furnish the weather 
reports for all engaged in the flying business. 

d. Charge the State Department with the duty of working out 
proper relationships between this country and foreign nations with re- 
spect to international service. 

6. Charge the Aviation Commission with all duties of a promotional 
character for the aviation industry and bestow authority whereby they may 
study and suggest improvements to the various departments in regard to the 
work assigned to the same. 

7. Foster the policy of developing commercial lines and civic aviation 
not only through the extension of trunk lines but also as soon as it is prac- 
ticable the development of feeder and distributive lines for the trunk systems, 

8. Provide generous aid to the Army and Navy flying service in order 
that the most advanced and efficient types of equipment known to the world 
or even surpassing that of other nations may be developed here as a matter 
of safety to our whole people and to obviate the gruesome handicap carried 
should an international conflict develop when our people meet more powerful 
aviation forces of other countries. 

9. In brief, follow in substance the outline given by the Federal Aviation 
Commission report translating the same into statutes so that our country may 
be set up on some vastly more advanced and effective aviation program. 


Aviation Legislation—-State 


Wuereas, uniformity of aeronautical legislation within the various states 
is exceedingly desirable; and 

WHEREAS, a uniform aeronautical regulatory code has been drawn and 
endorsed by the National Association of State Aviation Officials and the 
American Bar Association; therefore be it 

RESOLVED, that we recommend to all the states, territories, and Canadian 
provinces in our jurisdiction adoption of uniform laws with reference to all 
matters of aviation legislation and control resting within the states, terri- 
tories, and Canadian provinces and that each state, territory, and Canadian 
province definitely provide for the enforcement of such laws under the 
Highway Patrol or other enforcement body preferred by such territories and 
provinces; and be it further 

RESOLVED, that all states enact laws zoning airport areas to prevent con- 
struction of hazards of more than twenty to one ratio adjacent to air- 
ports; and be it further 
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RESoLveD, that this Northwest Aviation Planning Council urge in the 
interest of public safety that in all states satisfactory legislation be enacted 
looking to the elimination of hazards where practicable adjacent to airports. 


Commercial Aviation 


I. Wuereas, the furtherance of airport sites, beacon lights and radio 
beams for the aid of commercial aviation is of the utmost importance in 
developing maximum safety in aviation operations; now, therefore, be it 

RESOLVED, by. the Northwest Aviation Planning Council that we recom- 
mend to our official congressional bodies the most rapid possible progress for 
the installation of uniform marker beacons, increased use of beacon ranges 
of increased current strength and a constant preference toward increased 
length and breadth in developing airport sites; and be it further 

REsoLvep, that where beacons and lights are provided for an airway, the 
same should be kept in continuous operation during the night for emergency 
uses and private flying even though night flying by the regular operator is 
not continued. 

II. WHEREAS, commercial air contact with Alaska is of the utmost im- 
portance to the people of that region as well as to the people of our various 
states; now, therefore, be it 

RESOLVED, by the Northwest Aviation Planning Council that we recom- 
mend to the proper governmental departments and to our legislative repre- 
sentatives support at the proper time of the establishment of an air mail line 
between Alaska and some suitable terminal within the Pacific Northwestern 
states; and in connection with this program overtures be opened with the 
Provinces of British Columbia and Alberta and the Dominion of Canada 
with reference to the development of such service on a satisfactory basis. 

_ III. WuHereas, we deem it of the utmost importance that private avia- 
tion operations should be given all possible encouragement by the federal 
authorities; now, therefore, be it 

REsOLveD, that we recommend (1) that rated instructors be provided for 
advanced instruction; and (2) that the Department of Commerce increase 

_ the number of inspectors in the service of the Bureau of Air Commerce and 
reduce the territory covered by each. 

IV. Whereas, there thus far has been no development of the airway 
between Seattle, Washington, and Vancouver, British Columbia, with beacon 
lights, marker beacons, emergency landing fields, the radio range and other 
such facilities, and 

Wuereas, this airway stands as the only undeveloped section of the 
Pacific Coast route between San Diego, California, and the Canadian border, 
and 

WuHeErEAS, the airway referred to is flown regularly by planes of two 
scheduled air line operators, as well as occasionally by independent fixed base 
operators and private flyers, and 

Wuereas, a far greater use of this airway and more dependable air line 
schedules undoubtedly would result in the event adequate aids to air naviga- 
tion were established; now, therefore, be it 

REsoLvep, that the Northwest Aviation Planning Council go on record as 
favoring the earliest possible establishment of adequate aids by the Depart- 
ment of Commerce on completed air route from border to border. 


Alaskan Airport Program 


Wuereas, the Commercial and economic development of Alaska under 
modern transportation conditions involves an extended airport program, cost- 
ing at least $2,900,000 in primary construction and equipment; and 

Whereas, the Bureau of Air Commerce has made a complete survey of 
the situation in Alaska outlining a program of work which is deemed essen- 
tial, and an interdepartmental committee composed of the various branches of 
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the government interested in Alaska has agreed not only to the details of the 
program but also to its essential character in the national program; an 

Wuereas, neither the P. W. A. nor the W. P. A. under restrictions im- 
posed in their work has been able to approach this task and it is the con- 
census of opinion that emergency funds cannot be made available except 
through an executive order of the President to the constructual agency, the 
Alaska Road Commission; and 

Wuereas, the Alaska Road Commission, working under the advice of 
Army, Navy and Bureau of Air Commerce officials, is the proper agency 
to take charge of such a construction program; and 

Whereas, the territory of Alaska is represented in Congress by the 
Honorable Anthony Dimond, who has a voice but no vote in that body and 
must rely upon the Pacific Northwestern and Pacific Coast states for support 
of the Alaskan cause in voting action by Congress; now, therefore, be it 

REsOLveD, by the Northwest Aviation Planning Council that this body go 
on record strongly supporting the Alaskan development program involving 
the selection and improvement of at least 169 airports at an estimated cost 
of $2,900,000, pursuant to the survey made under orders of the Bureau of 
Air Commerce and approved by the interdepartmental committee, and that 
we request the senators and congressmen from the Northwest and the Pacific 
Coast to designate Senators McNary, Schwellenbach, Wheeler and Johnson 
and at least one congressman from each of the states to call upon the 
President for presentation of the Alaskan Airport Program and urge strongly 
that the finances required to carry the same through be provided from some 
of the emergency funds and that if the task is too heavy for accomplishment 
in one year, that a start be made the coming fiscal year and be finished as 
soon as practicable thereafter; and be it further 

RESOLVED, by the Northwest Aviation Planning Council that if all methods 
are exhausted to obtain the funds of $2,900,000 through executive order of 
the President, that the senators and congressmen of the Northwest be re- 
quested to unite as a block and actively urge and request that funds for this 
program be made available through regular appropriation immediately. 


Airports 


TI. Wuereas, the construction of a large number of airports in the 
Pacific Northwestern states is deemed essential to the proper and safe con- 
duct of civic aviation operations and in order to have available emergency 
ficlds in the hour of a war crisis; now, therefore, be it 

ReEsoLvep, by the Northwest Deslatieie Pjanning Council that we urge upon 
our senators and members of the House of Representatives in Congress from 
the Pacific Northwest to strive in a determined manner for the completion of 
all airport projects upon which work has been started at the earliest possible 
date and for the speedy inclusion of additional airports in this region as 
rapidly as the funds may be secured; and, further, that the matter of inspec- 
tion and upkeep of airports which are marked on the aviation maps as avail- 
able for landings should be enforced. 

II. WuereEAs, where an airport in the Pacific Northwest has been ap- 
proved and is ready for construction and relief labor is not adequate in that 
area; now, therefore, be it 

Resotvep, by the Northwest Aviation Planning Council that the right to 
relief labor employment for such work shall be extended in the same degree 
as may be granted any other governmental agency and where relief labor is 
not sufficient, non relief labor may be utilized. 

III. Whereas, landing fields for airplanes will be in the near future 
needed adjacent to ‘the main highways; now, therefore, be it 

RESOLVED, by the Northwest Aviation Planning Council that the proper 
authorities in the Pacific Northwest be asked to acquire, where necessary, 
sufficient land adjacent to the main highways to establish highway flight 
strips at intervals of fifty miles, each of such strips to be 300 feet by 3,000 
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feet in dimension; and that said strips shall be improved by W. P. A,, 
Cc. ©. -G, Borest Service or other federal agency to such extent as may be 
necessary. 
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National Defense 





I. Wuereas, the Wilcox National Defense Aviation Program has been 
4 approved by Congress and signed by the President authorizing military air 
a bases in Alaska, Hawaii and the Panama Canal Zone, at three points on the 
: United States Pacific shoreline, at three points on the Atlantic shoreline and 
a depot base back a reasonable distance behind each of these cardinal operat- 
ing bases; and 
Whereas, under the foreign policy of the Navy, shore bases for aviation 
are needed in conjunction with the fleet operations on both the Atlantic and 
Pacific seaboards of the United States, as well as in Alaska, Hawaii and the 
Panama Canal Zone; now, therefore, be it 
Resotvep, by the Northwest Aviation Planning Council that we urge upon 
the President and Congress the use of emergency or regular appropriation 
H funds to expedite the construction program for both Army and Navy and 
Ee that we specifically urge a central military airbase for Alaska as the initial 
steps in the Army air defense work, and that we also urge greater dispatch 
in the construction of the needed naval shore stations in order to make the 
fleet of this department of the government most effective. 
3 II. Wuereas, both the Army and the Navy have been with the limited 
@ experimental fund made available to them able to aid the manufacturers in 
bringing out fast and efficient types of flying equipment for the national 
defense; and 

WHEREAS, it is apparent that the aviation forces of both Army and Navy 
are apparently weaker than those developed by several other leading nations 
of the world; and 

WHEREAS, every conflict within recent times of a determined character 
reveals the rapidly growing power of air attack and air defense; now, there- 
fore, be it 

REsoLveD, by the Northwest Aviation Planning Council that we appeal 
to Congress and the President for more substantial developments through 
the use of larger funds in order to bring the aviation strength of the United 
States up near the level of those possessed by any nationality which could 
in war prove a menace to the safety and comfort of our people. 

III. Whereas, the Reardon Committee of the U. S. Army Air Corps 
has been conducting exhaustive studies as to the military air defense; now, 
therefore, be it 

REsoLveD, by the Northwest Aviation Planning Council that we do record 
with insistence a request that the proper authorities issue the subject matter 

of this report so far as it may be revealed publicly for full consideration of 
the next congress of the United States. 
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In General 






I. We recommend that the resolutions adopted by the Northwest Avia- 
tion Planning Council be forwarded to all proper federal, state and local 
officials and individual copies be furnished the senators and congressmen from 
all the Pacific Nerthwestern states; we also strongly urge and recommend 
that each delegate to this council present a copy of these resolutions to his 
local Chambers of Commerce and service clubs and obtain their support in 
presenting these matters to their respective congressmen and senators; and 
this Council further recommends that the chair appoint a Legislative Com- 
mittee in each state in the Northwest, the committee to work with State 
Aviation Officials in their respective states for adoption of uniform aero- 
nautical legislation; and be it further 

RESoLveD, that the presiding officer of this meeting or such officer as 
may be elected to control the council for the next year shall convey to each 
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person attending our appreciation for having contributed to the successful 
work accomplished here and that they be invited to continue their interest 
in the future work of the organization. : 

II. Resotvep, by the Northwest Aviation Planning Council that we ex- 
press the deepest gratitude to the officials of the Army, Navy and Bureau 
of Air Commerce, W. P. A., and other federal agencies who have at a sacri- 
fice of time attended our conference and contributed heavily to its success; 
and be it further 

RESOLVED, that we convey to our other guest speakers our sincerest 
thanks for their hearty co-operation in making our conference a success and 
for the valuable contributions they have made to the cause of aviation; and 
be it further 

RESOLVED, that we express to Harry K. Coffey, Chairman, the Aviation 
Committee, and the Portland Chamber of Commerce, our profound apprecia- 
tion for the elaborate plans developed for this conference and for the untir- 
ing energy devoted to the cause of making our work both helpful and pleasant, 

III. Whereas, the United Air Lines were such generous hosts at a stag 
party and buffet dinner given in the Grand Ball Room of the Multnomah 
Hotel, December 4, 1936, at 6:30 P. M., in the City of Portland to entertain 
the officials and registered delegates in attendance at the Second Conference 
of the Northwest Aviation Planning Council held December 4th and _ 5th, 
1936; now, therefore, be it 

RESOLVED, by the Northwest Aviation Planning Council that a special 
vote of thanks be extended to the United Air Lines and its officials for the 
wonderful co-operation it has extended to those arranging this meeting; also, 
for the many helpful suggestions of Hainer Hinshaw, Assistant to W. A. 
Patterson, President of United Air Lines. 

IV. WuHEeErEAS, aviation is making such rapid progress and changes, it is 
deemed advisable that a general meeting be held, at least for the present, 
semi-annually; therefore, be it 

Resotvep, that the next Council conference be held approximately six 
months from this date,! the exact time of which will be determined by the 
host city, and be it further 

RESOLVED, that the host city immediately appoint a program chairman to 
handle the business of the Northwest Aviation Planning Council. 


JOINT N.A.S.A.O. SOUTH EAST REGIONAL-FLORIDA STATE 
AVIATION ASSOCIATION CONVENTION 


On December 8-9, 1936, the South East Region of the National Associa- 
tion of State Aviation Officials and the Florida State Aviation Association 
met in joint convention at Miami, Florida, with Mr. R. O. Lindsay, Regional 
Vice President of the N.A.S.A.O. and Director of Aeronautics, State of 
Tennessee, as chairman. Major addresses included “The Immediate Objec- 
tives of the N. A. S. A. O.” by Major A. B. McMullen, Director, Division of 
Aviation, State of Florida, and “Current Problems of State Regulatory Bodies 
for Aeronautics” by Mr. Asa Rountree, Director of Aviation, State of Ala- 
bama. Current local and national aviation problems discussed included the 
establishment of a state flying militia in Florida, national defense, main- 
tenance of airports, appointment of permanent aviation committees in both 
houses of the Congress, and the promotion of air mail service from Kansas 
City to Miami. 

The following resolutions presented by the Florida State Aviation Asso- 
ciation were adopted by the joint convention: 





1. A Third Conference of the Northwest Aviation Planning Council has 
been tentatively set for June 17th, 18th and 19th, 1937, at Boise, Idaho. 
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1. That new or revised regulations be promulgated and enforced by the 
Bureau of Air Commerce of the Department of Commerce requiring that all 
instructors in flying be licensed and/or rated according to a definitely pre- 
scribed curriculum for flying instructors, whether the act or acts of flying 
instruction (in any state) be for pay or reward or given gratis. 

2. That instruction in and under an approved instruction curriculum be 
required to be used by all licensed instructors. 

3. That aircraft students be nct permitted to solo until after they have 
had at least five hours of dual instruction by qualified licensed instructor as 
herein provided—one hour of such instruction must have been in forced land- 
ing practice. In the case of the conventional small two place primary train- 
ing ships there must have been not less than five hours dual instruction and 
in the case of larger, higher-powered and faster types, not less than eight 
hours in any case. 

4. That student permit be waived until the student is ready to solo. At 
this point permit must be required bearing the signature of the instructor, 
certifying that the student has actually had the required number of hours of 
dual instruction. 

5. That the cost of such student permit shall not exceed Five Dollars 
($5.00) and that the certificate made out on a form provided by the Bureau 
of Air Commerce shall suffice, when executed by a local physician. 

6. That all requirements stipulated by regulations be based upon inherent 
ability and natural qualities as evidenced by actual flying performance as 
well as number of flying hours. This applies to all grades of pilots. 

7. That pilots possessing Limited Commercial License who have been 
previously trained as recommended, also having 100 hours flying time, and 
provided also that their temperament and record measure up to the rigid 
requirements, be given considerably greater privileges, in and for pay opera- 
tions in order to increase volume of aircraft activity and stimulate flying 
and general aviation operations at an increased number of local airports 
throughout the country—it being realized that there are many airports 
throughout the United States where activities are seriously hampered by 
some of the present existing regulations. 

8. That the Florida Aviation Association go on record as sponsoring 
State and Federal aid in the maintenance of certain airports, the completion 
of those already started and the construction of emergency or key airports 
in the future and the continued improvement and extension of all types of 
air navigation facilities. 


The convention also approved a resolution urging the Governor of the 
State of Florida and the members of the Legislature to enact the necessary 
legislation for the creation of a State Flying Militia. 

Presented by the National Association of State Aviation Officials Reso- 
lutions Committee and adopted by the joint convention were the following 
resolutions : 


Wuereas, the National Association of State Aviation Officials at its 
annual meeting in Hartford, Conn., September, 1936, did formally pass the 
following resolution: 

“Whereas, it appears that the development of aviation must inevitably 
be retarded by the continued present lack of navigational aids and of 
publicly owned airports and landing fields, and 

“Whereas, an adequate system of navigational aids along with pub- 
licly owned airports form a chain both necessary to the national life 
anl beneficial to the connected local communities in the distribution of 
mail, the transportation of passengers and express and as a network 
indispensable to the national safety, therefore } 


“Be It Resolved, that the National Association of State Aviation 
Officials should urge the state representatives in the national congress 
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and the federal agencies charged with these responsibilities to supplement 
their present navigational aids and develop publicly owned airports and 
landing fields, particularly along federal airways, and 

“Be It Further Resolved, that the National Association of State 
Aviation Officials urge the legislative representatives of the various 
states in the national Congress to develop a permanent federal policy in 
regard to the installation and maintenance of such aids and airports,” and 


Wuereas, the joint conference of the Southeast Region of the National 
Association of State Aviation Officials and the Florida Aviation Association 
desires to express its approval of this resolution and emphasize its importance, 


Be It ResoLvep, that this joint conference approve the said resolution and 
direct its Chairman to send copies of this resolution to the Governors of 
each State and the members of Congress of each State represented. 


N.A.S.A.O. NORTH EAST REGIONAL CONFERENCE 


Scheduled for January 27, 28, 29, 1937, was the fall conference of the 
North East Region of the National Association of State Aviation Officials 
under the direction of Mr. Cammy Vinet, Regional Vice President of the 
N.A.S.A.O. and Chief of the Bureau of Aeronautics of the State of Penn- 
sylvania. The three-day session was devoted to discussion of the problems 
of that region, which, according to the program, included airport develop- 
ment, intrastate airways, feeder routes, facilities for the private flier and the 
air tourist. The conference discussed the efficiency of light beacons and 
radio aids, raising the question whether beacons, save for hazard marking, 
are obsolete for airways. Vice President Vinet also called for a report 
from each state official on his plans for the adoption of the Uniform State 
Aeronautical Regulatory Act at coming sessions of the state legislatures. 
The conference was scheduled to review the status of and plans for general 
public education on aeronautics, and to consider the question of the dissemina- 
tion of information on airports by the use of airport bulletins. 


NATIONAL SAFETY COUNCIL: MEETING OF THE 
AERONAUTICAL SECTION 


The Aeronautical Section of the National Safety Council met at Atlantic 
City, New Jersey, on October 7, 1936, at the time of the annual convention 
of the N.S.C. Mr. Gill Robb Wilson, President of the National Association 
of State Aviation Officials and Director of Aviation for New Jersey, pre- 
sided at the meeting. Mr. Fowler W. Barker represented the Air Transport 
Association of America and Mr. H. M. Hucke spoke for United Air Lines. 
Among the guests were Col. Harold E. Hartney and Col. J. Carrol Cone. 
Dr. D. M. Little of the Weather Bureau ended the meeting with an interesting 
presentation of motion pictures showing the development and dispersion of 
clouds. The subject of the meeting was Airway Aids. 

Mr. Barker stressed the rapid advances that scheduled air transportation 
was making in the achievement of safety, stating that the airlines of the 
United States are now the second safest means of transportation, railroads 
being first. However, if the Federal Government would provide adequate 
aids to air transportation in the same way that it provides navigation aids 
on the sea for coastwise shipping, air transportation would exceed all other 
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means of transportation in reliability and safety. “The air too,” he said, “is 
an ocean, the only one that is navigable to all points of the earth’s surface.” 
The increased reliability and safety that would result from adequate aids to 
air navigation would attract much more passenger business to the airlines, 
permitting them to approach or attain the financial independence which the 
law says they must have by 1938. Mr. Barker mentioned $14,000,000 as an 
adequate figure to provide the necessary aids in the United States. Alaska 
would need an additional $2,900,000 and the Virgin Isles and Porto Rico 
$30,000 more, totalling $16,930,000. The importance of aids to navigation in 
the scheme of national defense and the fact that the administration can and 
should insure air travellers that degree of air safety which they are entitled 
to expect when they purchase transportation or proceed by private airplane 
over the authorized Federal Airways justifies such expenditure, concluded 
Mr. Barker. 

Mr. Hucke of United Airlines presented what is probably the most 
up-to-the-minute analysis of aids to air navigation in his talk on “Practical 
Aspects of Air Navigation Aids.” The great difference between heavy 
summer traffic and light winter traffic, he felt, was chargeable to the knowl- 
edge that air line schedules are maintained with considerably less efficiency 
during the bad weather winter months. Forthcoming technical developments, 
however, will enable constant year round efficiency. Outstanding among such 
developments will be the radio navigational aids. He believed that the present 
radio aids, while satisfactory, should be improved by the “simultaneous” 
feature which allows weather information to be broadcast without shutting 
down the beam. A second improvement should be the installation of positive 
“cone of silence” markers which project a radio beam upwards to signal the 
pilot that he is passing over the radio range station. A third improvement 
would give the pilot definite indication of his progress over an airway by 
signals coming from regularly spaced, fan-shaped, ultra-high frequency radio 
markers. The Department of Commerce has developed these aids. Mr. Hucke 
believes that light beacons are useful as a secondary aid to air navigation, par- 
ticularly valuable in approaching an airport. He also alluded to the problem of 
radio static. Recent improvements of importance to air navigation are the 
automatic pilot, plane-to-ground radio communication, the new system of air 
traffic control, the use of high frequency radio channels, the efforts to secure 
the cooperation of the itinerant pilots and military services in air traffic 
control. It appears to Mr. Hucke that radio direction finding from the 
ground showed more promise than existing radio compasses for direction 
finding. 

Col. Carroll Cone, referring to the direction finder, believed that the 
ultimate solution would be a combination of the radio direction finder on the 
ground with the radio compass. He emphasized the need of securing public 
interest in supporting the establishment of additional aids. 

Mr. Jerome Lederer of Aero Insurance Underwriters supported Mr. 
Barker’s contention regarding the safety of air transportation and went on 
to show how even the non-travelling public is benefited by the more rapid 
exchange of ideas, goods and people. He stated that Air Transportation 
accelerated the creation of wealth for everybody. 

Col. Harold E. Hartney endorsed the viewpoints of previous speakers 
and suggested that the National Safety Council should draft a resolution 
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supporting the appropriation of money for airway aids in the interests of 
safety and better business. Mr. Lederer, Mr. Aldworth and Mr. Ainsworth 
were asked to submit a resolution. It will be acted on in the near future. 

Mr. Earl Ward suggested that the National Association of State Avia- 
tion Officials should cooperate with the Federal Government in educating 
and encouraging the private pilot to use the airways traffic control system. 
He emphasized that the control system is a directing rather than a policing 
agency and that it can function satisfactorily only if everyone cooperates. 
While State affairs were not in his province of activities he thought that 
much might be accomplished by the establishment within each state of an 
Advisory Council as an auxiliary to the State Aviation Board. This council 
to be composed of experienced and respected pilots, one from each section 
of the state. They would cooperate, on a non-remunerative basis, with the 
State Officials, for the advancement of safety in aviation. Each member 
would be of sufficient prestige to discourage hazardous flying in His section 
of the state. 

Mr. Gill Robb Wilson, after dwelling at some length on the efforts of 
insurance companies to encourage safety, proceeded to discuss the ways and 
means of achieving safety through State Control. The New Jersey State 
Commission decided on certain general principles: 

1. Aviation must develop a capacity for safety in operation com- 

parable to any other form of transportation before it could become a 

self-sustaining force. 

2. The Public must be safeguarded from unrestricted and fool- 
hardy flying. 
3. Aviation is essentially not merely a means of transportation but 

a social force creating a new social frontier and producing new economy 

in human affairs and must, therefore be considered from a long range 

viewpoint. 


The New Jersey officials then analyzed the causes of aircraft accidents 
over a period of years and upon the basis of their findings proceeded to 
introduce legislation which provided: 

1. That pilots and aircraft flying in New Jersey must have the 
proper type of Federal license to guarantee to the Public that the pilot 
has had a certain minimum of experience, skill and ability to fly and 
that the aircraft has been built according to minimum structural stand- 
ards established by a responsible governmental agency. 

2. That every airport or landing area on iand or water be licensed 
to guarantee that commercial operators use adequate fields. 

3. That prospective commercial operators satisfy the State as to 
their moral and financial responsibility before conducting commercial 
operations. Barnstormers are not allowed to compete with the fixed 
base operators but are welcome, if they have a good record, to operate 
elsewhere in the State. 

4. That air meets be closely regulated. 


Other activities of the New Jersey Department of Aviation consist of 
laying down aids to air navigation, distributing accurate information, con- 
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ducting exhibits, furnishing free inspection service, encouraging aviation by 
public lectures and accident analysis. They have concluded that the majority 
of accidents are caused by mental or psychological aberrations rather than 
by structural failure. Despite the enormous amount of air traffic in the 
State of New Jersey not a single commercial passenger has been lost in 










q any type of commercial flying in almost five years. 
a Copies of the papers may be obtained from the National Safety Council, 
a 20 North Wacker Drive, Chicago, Ill. 


JEROME LEDERER.* 





THE SOCIETY OF AUTOMOTIVE ENGINEERS, WASHINGTON 
SECTION: PRIVATE AIRCRAFT MEETING 


The Society of Automotive Engineers, Washington Section, in coopera- 
tion with the National Aeronautic Association, Ancient Order of Quiet Bird- 
men, and the Aeronautical Chamber of Commerce of America, Inc., held a 
: Private Aircraft Meeting on October 13, 1936, under the chairmanship of 
Hon. Eugene L. Vidal, Director, Bureau of Air Commerce. The principal 
speaker of the evening was Col. John H. Jouett, President, Fairchild Aviation 
Corporation, Hagerstown, Maryland, who presented an illustrated paper on 
“Designing and Building for the Commercial Aircraft Market,” which was 
a followed by formal discussion of the problem led by Mr. Charles F. Horner, 
3 President, National Aeronautic Association, Mr. Charles E. Parker, Vice- 
President, Aeronautical Chamber of Commerce, Mr. John H. Geisse, Chief, 
Development Section, Bureau of Air Commerce, and Mr. J. Earl Steinhauer, 
former Operating Manager, Hoover Airport, Washington. 

The great interest in Col. Jouett’s paper, and the discussion following, 
prompt its presentation here in full: 
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Designing and Building for the Commercial Aircraft Market 
by Col. John H. Jouett 


If one goes back to the early development of aviation, we find that all 
impetus of development was given by the Military. The airplane at its 
original inception had no great demand for the commercial or private user, 
but was seen only as a weapon which could enhance the effectiveness of 
National Defense. Shortly after the proved development of the airplane, 
the World War broke out, and under the adage of “Necessity Is the Mother 
: of Invention,” greater strides were made in a four-year period than would 
4 have occurred in twice that time had the world remained at peace. For a 
: considerable time after the World War, neither the private owner nor the 
; developers of air transportation had sufficient funds to continue the rapid 
Ee development which had occurred during the war. It still devolved upon 
: governments to carry on aviation development. Notably this was done by 
various nations backing the development of racing airplanes which in turn 
became the basic models for pursuit airplane development. In the United 
States, I refer specifically to the Air Races in the early 1920’s when Govern- 
ment subsidized airplanes or those flown by military pilots won the speed 
classics. We all remember the Races in 1924 and 1925 and the development 
of pursuit airplanes from the winning planes of the Thompson and the 
Snyder Cup Races. 

As military minds began to press the development of Bombardment 
Aviation and had constructed airplanes which could fly a comparatively long 
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distance with a large load, commercial development of passenger transporta- 
tion took advantage of the military development. In the same way, we saw 
those men who had been pilots during the World War and who still loved 
to fly carrying on private flying with airplanes which had been developed 
along the lines of the primary trainer of war time. 

Shortly after this, the Government ceased its backing of sporting events 
and began calling upon the manufacturing industry to produce airplanes in 
quantities having performance almost equal to developed racers. Developers 
of airlines encouraged the manufacturers in the development of large 
commercial transport equipment. Meanwhile private flyers had to be con- 
tent with modified trainers for the type of flying in which they wished to 
indulge. 

In carrying through the whole thought of military development, we 
find that as the aviation game developed, there was a definite system by 
which airplanes were developed. The tacticians of the military forces de- 
cided that certain ranges, speeds and other military characteristics were 
desired and determined the types of airplanes required. These tactical 
requirements were presented to the engineers who, after the necessarr 
compromises were effected, designed airplanes to meet the military require- 
ments. The manufacturers were then called upon to produce the airplanes 
so designed. Since the needs of the military were more or less cut and 
dried into three or four definite lines, the designers were able to concentrate 
upon the conventional ideals. In other words, the tacticians stated the 
requirements, the engineers designed to these requirements, and the manu- 
facturers built to the design of the engineers. 

In the field of the development of commercial air lines, the problem 
was even more simple because the requirements followed one single line of 
thought, which was to produce airplanes which could comfortably carry 
passengers over given routes. 

Those manufacturers, however, who elected to build for the private owner 
market were faced with a much more complicated development. The buying 
public took the place of the military tacticians, but instead of havigg defi- 
nite military requirements, they had as many diversified thoughts as there 
were individuals who wished to buy. If a thousand prospective buyers of 
private airplanes were asked their ideas of what they should have as the 
ideal plane, a thousand different answers would be received. Under these 
circumstances, it devolved upon the private owner manufacturer to listen to 
all of these requirements and to try to develop an airplane which would 
suit in a large measure the majority of the people who it was hoped would 
purchase airplanes. Fortunately, the manufacturer of the private airplane 
had access to the scientific and engineering knowledge which was made 
available to them by our government agencies, viz., the Army, the Navy, 
the National Advisory Committee for Aeronautics, and the Bureau of Stand- 
ards. Had it not been for these agencies, the commercial manufacturer of 
today would not have reached the efficiency which is now recognized. 

Going back to our analogy, we find the generai public taking the place of 
the tacticians of the military forces. Those concerned with sales and the 
general management of private owner development had to digest, analyze 
and crystalize the many divergent ideas that came to them. They had to 
write their own specifications, which had to be a compromise or a com- 
bination of the cross section of the ideas of the public and they had to use 
vision, common sense and instinct to anticipate the fickle requirements of 
the purchasing public. 

In the development of military aircraft, those firms which were success- 
ful in obtaining Government awards were assured of recompense for the 
airplanes built, but those who planned to build for the private owner market 
had to gamble their finances against future purchases which were in no way 
assured. Since it takes from a year to a year and a half to develop, test 
and produce an airplane, the manufacturer of private airplanes had to think 
at least two years ahead in order to meet the demands of an ever changing 
public, to out-think his competitor and to develop an airplane which would 
be popular for at least two years. No private manufacturer could hope to 
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develop differing yearly models, because of the great expense attendant 
upon engineering and production development. ‘Lhe manutacturer tor the 
private buyer definitely had to gamble his corporation finances against a 
nckle market with monetary returns coming only aiter he had met the de- 
mands of this market. 

Atter the successful establishment of transport operating lines through- 
out the United States tor a period of years, the ideas of the operating com- 
panies and the manuiacturers have become crystalized as to what is needed. 
Slowly, but inevitably, has developed the idea that the initial cost of com- 
mercial air-liners is of little importance, so long as the requirements of 
safety, dependability and ethciency are met. The cost ot depreciation con- 
sidered as a percentage of the total cost of operation is almost negligible. 
‘Therefore, the manutacturer can afford to go to great expense in the de- 
velopment of this type of aircrait and its manufacture if, by so doing, he can 
increase the operating revenue or reduce the operating cost. The expendi- 
ture of many dollars to save a pound in structural weight in order to increase 
the revenue-producing load and in aerodynamic refinement to increase cruis- 
ing speed with a given power output, thereby reducing the operation cost 
per mile, is well justified. ‘The objectives to be obtained by the manufac- 
turer for airline development are clear cut. 

On the other hand, the matter of initial sales price is of great importance 
to those companies dealing with the private owned. With competition in 
this field as it is today, many compromises in well recognized desirable 
characteristics must be made in order to reduce the production cost of the 
airplane and the sales price which must be asked. 

Among the more important considerations to the potential purchaser 
are the following: 


Safety—Structural strength and integrity, durability, good stability and 
control in flight, reliability of power plant. 

Pleasant and easy flying and ground characteristics. 

High cruising speed. 

Ability to land in and take out of small fields. 

Climb, ceiling and general performance. 

Flight range without re-{ueling. 

The number of passengers and the amount of baggage. 

comiest for passengers—seats, roominess, ventilation, temperature con- 
trol. 

Provision of or for radio, blind flying instruments, night landing aids, 
and other navigational equipment. 

Appearance, inside and out—lines—finish. 

Cost of operation—fuel consumption—depreciation dependent upon 
durability. 

Cost of maintenance and repair. 


In the cases of the moderately priced airplane, these individual char- 
acteristics conflict one with another and, in almost all cases, sacrifices must 
be made, except in the consideration of safety, if the sales price is to be 
kept down to a figure which will attract the purchaser who has a moderate 
income, but who wishes to fly. As time goes on, this will become less and 
less true, as it has in the automobile industry, because production will 
become greater and better stabilized. If the buyer would be satisfied with 
a single type of airplane over a period of years, production costs could 
be cut way down, engineering costs reduced greatly, and the ultimate price to 
the purchaser would be considerably less with an accompanying improve- 
ment in the quality of the airplane. 

It is of the utmost importance, and only sound business judgment, for 
a manufacturer to pursue a line in which his organization has gained ex- 
perience and in which it may enjoy a good reputation in the field. It is an 
old saying that the meadow in the next pasture always looks greener and 
often we are tempted to allow ourselves to be diverted from a straight- 
forward line of development and to spend the energies which should have 
been devoted to this development in an entirely new line of endeavor. If an 
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organization has turned out a certain size and general type of airplane with a 
given type of structure—unless it has been definitely proven that the general 
scheme of the airplane will not lead to financial success—the manufacturer 
should take advantage of the experience gained in this type of aircraft and 
continue its development to a point of successful completion. If, for example, 
he has an airplane with a certain type of structure which has gained a repu- 
tation for safety—as being one easy to fly by the novice pilot—the manu- 
facturer should persistently emphasize and develop that reputation and the 
experience of the personnel on that airplane, even though he may, by so 
doing, allow his competitors to out-do him in other attributes such as, say, 
cruising speed. 

No airplane is really good until it has gone through its course of sprouts 
by way of extended service test. A well developed airplane of mediocre 
original design is better than one of the best design which has not had the 
bugs licked out of it. 

The airplane manufacturer who is in the business of producing for the 
private market has a hundred and one things to consider: 

( To what pocketbook must he appeal? 

To what type of flyer must he cater? 

Should he trail, keep abreast of or lead current development? 
Should he develop planes for dual training ? 

Should he develop planes for the moderate private flyer? 

Should he develop for the business executive who must go from 
point to point rapidly in order to meet the rapid business develop- 
ments of today? 

Must he develop an airplane which should meet all climatic require- 
ments from Alaska to the Equator or should he concentrate upon a 
part of the country having special flying requirements, such as Texas 
or the Rocky Mountain country? 

Should he stick to proven procedure of manufacture or should he be 
swayed by new types of construction used by the air lines. In other 
words, if he has built of wood, should be go to all metal develop- 
ment, or if he has built of steel and fabric, should he go to all metal 
development ? 

(i) Should he try to foresee the need of the Nation in time of war, so 

that his factory could expand to meet the national emergency ? 

After a consideration of all of these points and after the manufacturer 
has developed his airplane in accordance with his decision and with the re- 
quirements of the Department of Commerce, he then is faced with another 
problem which is just creeping in and which seems to be dumbfounding the 
manufacturer today. This last point is the question of special equipment. 
The manufacturer makes many compromises in order to meet the require- 
ments of his market and he usually has small margins of weight-carrying 
ability and range. Suddenly he is faced with the demands of the buyer to 
include in his airplane all types of radio, radio compasses, gyro compasses, 
artificial horizons, automatic pilots, flares, landing lights etc. The develop- 
ment of these accessories and the desire of the purchaser to have them 
utterly dumbfounds the manufacturer who has developed a plane along lines 
of normal requirement. If the manufacturer is not careful and if he allows 
himself to be acquiescent to all the demands of the purchaser, he finds that 
instead of having a normal production of airplanes, he has a production 
where each airplane is custom built with the attendant juggling of weight, 
stresses, locations of center of gravity and, last but by no means least, he 
must meet the justly strict requirements of the Department of Commerce. 
A purchaser desires to buy a 4-place airplane. He asks for additional gaso- 
line, 2-way radio, a radio compass and extra instruments. To include all of 
these items, the manufacturer must re-analyze the entire stress and weight 
characteristics of his plane. Instead of being a 4-place plane, it becomes 
a 2-place plane and it must be placarded as to weight and gasoline allowance 
in accordance with the Department of Commerce requirements. The extra 
work which must be put in by the factories to produce these individual re- 
quirements cannot always be definitely computed ahead of time, but the 
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purchaser must be told ahead of time how much this is going to cost him. 
The net result is that in many cases, the manufacturer, in order to keep his 
word, sells airplanes at less than it costs him to make them. This he has 
to do because his competitor is making the same error. 

Unquestionably, the automobile manufacturer, to a lesser degree, ran 
across this same problem and we find today automobiles with standard 
equipment, but offering extra equipment, which is designed and approved 
by the manufacturer himself. Any deviation from the manufacturer’s special 
equipment specifications are met by the purchaser after he buys his car. The 
airplane manufacturer soon must develop this same attitude and cease to 
cater to every whim of the purchaser. The question of weight and balance 
are so much more vital to the airplane manufacturer than to the automobile 
manufacturer that those of us in the private manufacturing game must quickly 
educate the buying public to the fact that they must accept airplanes as 
developed and as approved by the Department of Commerce without the 
inclusion of every new gadget which comes on the market. 

I realize that this paper is purely non-technical and only a brief pre- 
sentation of the woes and trials with which the manufacturer of private 
airplanes is faced. My hearers are men of technical education and career 
and can understand that the bed of the private airplane manufacturer is not 
one of roses. 


Formal Discussion on Col. Jouett’s Paper 


Mr. CHARLES F. Horner: I think in the face of a generally able pre- 
sentation of an exceedingly difficult subject by Colonel Jouett, the outstanding 
impression which I have is the very existence of the complexities of the 
problems. The thirty-odd years that have elapsed since history was made at 
Kitty Hawk do not indeed represent aviation’s youth; the exceedingly rapid 
advancement in engineering, design and navigation can best do that. It is 
younger than its years. 

I think we are all pleased with the frankness that characterizes Colonel 
Jouett’s words. He stresses the widely varying ideas of prospective buyers 
and the many considerations which must be weighed by the manufacturer in 
deciding upon the type of plane to be constructed. It would seem that all 
private owner types logically fall into one of three general classes, namely, 
training types, types for the experienced sportsman pilot and planes for the 
business executive. 

I do not wish to venture into the field of the Aeronautical Chamber of 
Commerce because I recognize perhaps better than most people the unosten- 
tatious but nevertheless effective progress that is being made by that group 
in securing so far as possible a concert in interests and activities. This 
to me represents one key to the solution. ‘There undoubtedly are special 
sales problems in the “trainer” field which are not of serious moment to 
the builder of the more advanced types for the sportsman pilot. Planes for 
the business executive who wants a flying office would seem to present dif- 
ferent construction characteristics, as well as different merchandising con- 
siderations. It would seem logical to believe therefore that by three-way 
specialization within the private owner field and by greater cooperation in 
attacking mutual problems, more rapid progress could be made. 

To continue this thought, although much has been done to educate the 
public on the low cost and safety of flight training, much undoubtedly re- 
mains to be done along this line. Thus, also, there is still progress to be 
made in educating the sportsmen of the country on the economy of opera- 
tion of the modern plane and its favorable comparison in this respect with 
the automobile as a transportation medium. Certainly there is still much to 
be done in educating business executives on the business value of the air- 
plane for executive use. 

At the beginning of his paper Colonel Jouett commented on the fact 
that early development in military flying came from the support by the Gov- 
ernment of early race meets. He reviewed the fact that the designs de- 
veloped for racing later were adapted for military production. Is not this 
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a point of some value to the manufacturers who are pioneering in the pri- 
vate owner field? I was impressed at the recent National Air Races with 
the predominance of racing planes in the smaller engine classes. I know the 
National Contest Board has intentially influenced this trend by increasing 
prize money in events for the smaller displacement classes. Detroyat’s per- 
formance with an engine of only approximately twice the size of the stand- 
ard Ford V-8 motor was certainly impressive. 

Obviously there is no more direct comparison between Detroyat’s plane 
and the standard private owner plane than between the racing car which 
wins the Indianapolis speedway classic and your own automobile. However, 
it would seem that both the Government and the private plane manufacturer 
could well give greater support to racing for the resulting value to them in 
engine, fuel and materials developed adaptable to the private owner field. In 
making such comment I realize that through the NAA interest in racing as 
the representative of the F.A.I. my comment might be considered somewhat 
biased. 

Colonel Jouett ably reviews the very considerable interest military design 
has had on private owner types, particularly the earlier models. I realize 
that the experience gained in military plane construction must have been of 
great value indeed in working out technical problems. I wonder, however. 
whether the strictly private owner characteristics of the modern plane might 
not have been further advanced if there had not been so many military 
precedents. This, of course, is with no thought of detracting in any way 
from the credit due the military for present day advancement. It seems to 
me that now, however, from a strictly private owner viewpoint the greater 
the progress made away from military precedents, the better. 

To me Colonel Jouett’s last point in his paper in which he presents the 
new problems confronting the manufacturer regarding special equipment is a 
clinching argument for the desirability of closer cooperation between manu- 
facturers in each phase of the private owner field. Obviously, also, such 
matters as support of racing and release of design characterisics from military 
precedents are items which could be best fostered through group cooperation. 

In so far as the public is concerned, however, and that includes, of course, 
all the embryo pilots of private type planes, I am sure the problems of the 
manufacturer are of no great concern. Their interest is only in the finished 
product and in the safety, comfort, utility and cost of this product. 

Having in mind the tremendous increase in volume sales and decrease 
in number of models in motor cars, I do not see how it is possible for the 
manufacturers of private planes to reach a solution of their problems with- 
out the very substantial assistance that can be rendered in each of the two fol- 
lowing fields. One I have already mentioned and that is as close a cooperation 
as possible within the limitations of that great bar in industrial relations 
progress, the Sherman Anti-trust Law. The other is through the instru- 
mentality of continued and extended Federal assistance. I do not think we 
need to be too modest in our thoughts in this respect. We can well re- 
member the billions that have been spent to aid railroads through land grants 
and otherwise; the vast sums expended in the construction of highways 
which have made motor transportation possible; the great expenditures in 
improving rivers and harbors and in the whole maritime field. These have 
created ample precedent and indeed have reflected the constant fact that 
proper transportation facilities are the greatest factor in our economic and 
social growth. 

I am conscious of the splendid work that is being done by the National 
Advisory Committee for Aeronautics, by the bureau of Air Commerce in 
its various divisions and by other Government agencies. Such work should 
be extended and multiplied and the resources provided therefor. The progress 
of aviation is definitely associated with Federal aid and supervision. 

I venture the hope that through a constantly developing plan for co- 
operation in interests and ideals and a better public understanding of the 
needs and the rights of those who risk their fortunes and their lives a more 
widespread public sympathy might be developed and a study of the problems 
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outlined by Colonel Jouett may be undertaken not only by the manufacturers 
but by the people of the Nation as well. To that aviation is entitled. 

Mr. CHartes E. Parker: In listening to Colonel Jouett, I have been 
impressed by the way in which he has looked upon the problems of designing 
and building commercial aircraft from the viewpoint of the business man who 
at the same time thoroughly understands the intricate problems confronting 
the aircraft industry. 

The two points in Colonel Jouett’s talk that impressed me most were the 
problems connected with the public’s desires for special equipment and the 
question of yearly models. I would like to comment briefly on these two 
points. I quite agree with Colonel Jouett that it is imperative, in order to 
keep costs within reason, that the aircraft industry get together and dis- 
courage as much as possible the making of each airplane a custom-built 
proposition. This state of affairs has been brought upon the industry very 
largely by the manufacturers themselves. 

The necessity of saving weight in the design of an airplane is well 
understood and is always given serious consideration by the designer. One 
almost universal fault, however, is that designers invariably become as en- 
thusiastic and so optimistic about their new designs that they inevitably make 
their weight estimates too low. They also make inadequate provision for 
special equipment which the purchaser has a right to expect. As a result, the 
airplane, when completed, is almost inevitably overweight without any special 
equipment whatever. It is not an uncommon sight to see an airplane with a 
large baggage compartment placarded for such a small amount of baggage 
as to make it virtually useless. 

It would be more logical for manufacturers to design their airplanes 
for a reasonable number of extras, such as an electric starter, storage battery, 
landing lights and possibly radio, and to make adequate weight estimates 
based on these items, in determining the weight to be used in the stress 
analysis of the airplane. 

During the design of the airplane, it is particularly desirable that the 
designers assume a pessimistic attitude as to whether or not they will be 
able to meet the weight estimates. If they are optimistic about this point, 
one can rest assured that unanticipated weight will creep in, but if the 
opposite attitude is adopted and an earnest endeavor made throughout the 
design to save weight, there is every reason to believe that the airplane will 
be within the design weight limits with due allowance for reasonable extras, 
and that needless placarding of a type which is bound to be injurious to 
sales will not have to be resorted to. 

As long as many manufacturers continue to design airplanes which do not 
include extras of a type which the purchaser has a right to expect, the in- 
dustry cannot blame the prospective purchaser for becoming a self-appointed 
associate designer who enjoys telling the manufacturer what extras he wants 
and how he wants them installed. With a reasonable number of approved 
optional extras available, the manufacturer is in a better position to explain 
to his prospective purchaser that no other options are approved or available 
for use on his airplane and that considerable extra expense, which the manu- 
facturer is not in a position to absorb, will be involved if any other selection 
of special equipment is chosen. Doubtless the early automobile manufac- 
turers were to some extent confronted with this same problem. Today, 
referring to automobiles, the term “custom-built” no longer means made 
to order; it simply infers that the car is an expensive one. In a similar way 
the sooner the airplane customer is weaned away from the engineering de- 
partment of the aircraft company and kept away, the better for all concerned. 

The question of yearly models is one which has not as yet confronted 
the aircraft industry to the extent that it has confronted the automobile 
industry. There was a time when such manufacturers as Ford and Dodge 
made no endeavor to bring out yearly models. They incorporated such 
changes from time to time as they deemed necessary to keep their product 
in step with the rest of the industry. Competition has long since forced them 
to bring out yearly models, an unfortunate development, because it con- 
tributes little to the automobile other than an artificial obsolescence of pre- 
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vious models, while on the other hand it does materially increase the cost of 
producing the product. It is indeed to be hoped that the aircraft industry 
can be spared this needless handicap. 

As the number of aircraft produced is, and will be for a great many 
years much below that of even the most expensive custom-built automobiles, 
there is good reason to believe that this yearly model problem will not 
seriously confront the airplane manufacturers unless they go out of their 
way to bring it upon themselves. Even if yearly models are resorted to, 
there seems little reason to materially alter the product. Probably such 
alterations as changed color schemes, interior finishes, and minor mechan- 
ical improvements should suffice. It is interesting to note that Packard as 
an automobile manufacturer has very effectively featured the fact that his 
automobiles do not materially change in appearance from year to year, and 
hence, the depreciation is less pronounced than in the case of automobiles 
which are so radically changing in appearance that it is difficult to recognize 
them as being of the same make. 

In conclusion, I believe that the sooner the manufacturers who cater 
to the private owners get Colonel’s Jouett’s viewpoint, the sooner the industry 
will become stabilized to the point where a company producing a new design 
can reasonably expect to amortize the cost of development and in addition, 
expect to receive a reasonable profit in return for their endeavors. 

Mr. JoHN H. Getsse: Mr. Jouett in his very excellent paper has given 
us a very clear insight into the problems which face the manufacturers of 
airplanes designed for the private market. He has also explained, uninten- 
tionally but better than I could, why the Bureau of Air Commerce inaugu- 
rated its development program. 

Mr. Jouett has called attention to the fact that all airplane development 
was in the past supported almost wholly by the Federal Government through 
the Army and Navy Air Services and the National Advisory Committee for 
Aeronautics. He has pointed out that in the earlier days private flying was 
carried on in types of airplanes which had been developed for the military 
services for training purposes. Next he has briefly outlined the normal 
development of the airplane along three divergent lines, those for military 
purposes, those for scheduled transport and those for private flying. The 
military development is, of course financed by the military services. The 
scheduled air transport development is partly financed by Federal aid through 
mail contracts and federally operated airways, and by use of equipment 
suitable for it developed for military use. Cut off from Federal support, 
not by intent but by normal evolution of types, private flying was left to 
struggle along by itself as best it could. 

Mr. Jouett has pointed out the character of the problems faced by those 
who had the courage to enter this struggle and indirectly has indicated that 
these pioneers have shared the cost of the battle with the purchasers of 
their products. 

To prevent this drain upon their financial resources sinking them com- 
pletely, Mr. Jouett has stated that it has been almost essential for these 
mnufacturers to concentrate on the gradual improvement of whatever type of 
airplane they have started out with and to avoid sallies forth into unknown 
and uncharted fields, which are costly expenditures and are more apt to 
discover a barren waste than a gold mine. 

Having thus clearly painted the picture of private airplane development 
in this country, Mr. Jouett has explained in large measure the reason why 
it was thought necessary to have the Air Commerce Act amended to authorize 
the Bureau of Air Commerce to lend financial assistance to expeditions into 
new fields in search of new markets. 

He has shown that without such assistance these expenditures would 
necessarily be limited and many would not get under way at all. 

Mr. Jouett did not touch on the importance to the Federal Government 
of exploring every avenue which might lead to a broadened market for pri- 
vate aircraft. It is to the private flyer that this nation must turn in case 
of war to secure a nucleus from which to build an air force. Scheduled 
air transport pilots are too few in number and will be too much in demand in 
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their present capacities to be considered for this purpose. Regular Army 
and Navy flyers, national guard and reserve pilots are too few in number 
because of the cost of retaining them in times of peace and their immediate 
presence in the theatre of hostilities will be required. Those of you who 
are familiar with our aviation experience in the World War know only too 
well how long it takes to train a pilot—not in military planes and tactics—but 
simply in the art of thinking and acting in three dimensions. You also know 
that for each student there must be one instructor—flying can not be taught 
to a squadron, company, or squad. The Government must therefore, in the 
interests of economy and national defense, seek the cheapest means of de- 
creasing to a minimum the time required to man a war time aviation corps 
and in the fostering of private flying it finds this means. To argue that 
it is preferable to include in the Army training the fundamental art of flying 
is to my mind on a par with arguing that for other Army service it would 
be preferable to take an illiterate man and include in his Army training 
his ABC’s than to take one who has this elementary education behind him. 
Furthermore, our previous experience, in which we were blessed with allies 
to carry on while we trained, demonstrated beyond a shadow of doubt the 
value of the private flyer to the nation. 

Appreciation of the value of the private flyer is common in practically 
all of the major powers of the world and is given concrete expression by 
direct subsidies to the private pilot as high as 50% of both the initial cost 
of his airplane and its maintenance cost. In addition direct assistance is 
rendered in the development of new types of equipment. 

Mr. Jouett indicated that the market for private planes was a diversified 
one and that the limitations of the airplane made it necessary for the manu- 
facturer to build for a particular market. One plane cannot have incor- 
porated in it all of the features desired by the combined market. The 
Bureau has recognized this fact in its development program. Planes devel- 
oped over the past years all have their own markets—markets that demand 
just the features incorporated in them. Since the demands of these markets 
are beirg satisfactorily met the Bureau has not incorporated similar types 
in its program and will not with the possible exception of assisting in some 
outstanding development which if successful could be used by the manu- 
facturers now supplying that market. The Bureau is interested in all de- 
velopments which show promise of meeting the demand of a market whose 
demands are not presently met such as the Hammond Airplane and roadable 
autogyro. These are more partners of than competitors to the more con- 
ventional types. This point was quite clearly brought out by a Newark 
newspaper reporting an interview with a pilot who had flown the Hammond. 
The pilot said he would not hesitate in letting his 12 year old daughter fly 
the Hammond but when asked if he would buy one his answer was “no, cer- 
tainly not, it isn’t fast enough.” 

In closing my remarks I wish to extend to Mr. Jouett my congratulations 
and thanks for his very clear and comprehensive picture of the status of 
private airplane development in this country. 
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DEPARTMENT OF COMMERCE, BUREAU OF AIR COMMERCE 


Air Commerce Regulations: Aeronautics Bulletin No. 7-H 
Amendment No, 2! 


Alteration and Repair of Aircraft 

Pursuant to the authority contained in the Air Commerce Act of 1926, as 
amended (44 Stat. 568), the present section 5 of Aeronautics Bulletin No. 
7-H is deleted and replaced by a new section 5, as follows: - 

Sec. 5. Procedure Governing Alteration—(A) Every repair agency shall 
execute Repair and Alteration Form No. 466 in duplicate when the alteration 
of an airplane, an engine, or a propeller is involved. 

(B) The repair agency shall list the nature of the alterations on the 
blank pages of Form No. 466. It shall incorporate on the blank pages of the 
Form No. 466, when possible, such technical data as are necessary to sub- 
stantiate compliance with the requirements of Aeronautics Bulletins 7-A and 
7-G, as the case may be. If such data are too extensive to incorporate on 
the blank pages of the Form No. 466 the repair agency shall append such data 
to one copy of the form and shall make reference thereto on the blank 
pages of both copies of the form. 

(C) The repair agency shall submit one copy of the executed Form No. 

466, together with the technical data referred to in paragraph (B) of this 
section, to the Manufacturing Inspection Service, Bureau of Air Commerce, 
Washington, D. C., except that an alteration to an aircraft may, at the repair 
agency’s discretion, be handled as provided for in paragraph (F) of this 
section. 
(D) On approval by the Manufacturing Inspection Service of the tech- 
nical data submitted in accordance with paragraph (C) of this section, the 
form and the data will be transmitted to the supervising inspector of the 
district involved, together with authorization to proceed with such inspection 
as may be considered necessary by the Manufacturing Inspection Service. 

(E) On final approval of the alteration by the inspector assigned to the 
inspection, he will issue a temporary license, sign both copies of the Form 
No. 466, deliver one copy to the owner for incorporation in the appropriate 
log, and transmit the other copy, together with the technical data and Form 80, 
to the Manufacturing Inspection Service. 

(F) When an alteration to an aircraft is involved, the repair agency may 
in lieu of the procedure set forth in paragraph (C) of this section, request a 
Bureau inspector to examine the Form No. 466, the technical data, and the 
alteration. The inspector may at his discretion approve the alteration and 
proceed as provided for in paragraph (E), or he may instruct the repair 
agency to comply with paragraph (C) of this section, in which latter case 
he will not issue a temporary license. 

(G) Paragraph (I) and (J) of section 4 shall also apply in the case of 
an alteration. 

Approved to take effect September 21, 1936. 

Dantet C. Roper 
Secretary of Commerce 


Air Commerce Regulations: Aeronautics Bulletin No. 7-H— 
Amendment No. 3? 


Alteration and Repair of Aircraft 
Pursuant to the authority contained in the Air Commerce Act of 1926, 
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as amended (44 Stat. 568), the present section 18 of Aeronautics Bulletin 
No. 7-H is deleted and replaced by a new section 18, as follows: 
Section 18. Engine Mounts—(a) The provisions of Section 19 follow- 
ing also apply to tubular engine mounts. 
Approved to take effect November 1, 1936. 
J. M. JoHNson 


Acting Secretary of Commerce 


Designation of the Federal Airways System as Civil Airways of the 
United States 


By virtue of and pursuant to the authority vested in me by the Air Com- 
merce Act of 1926, as amended (44 Stat. 570, 49 U.S.C., Sec. 175), I hereby 
designate the following described air routes as civil airways necessary to 
foster air commerce and suitable for interstate or foreign air commerce. 

Each civil airway designated herein shall include the navigable air space 
located vertically above an area on the horizontal plane contained within 
lines encircling each airport (hereinafter called terminal airport) at the ends 
thereof, with a radius of 25 miles from the center of said airport and also 
contained within two lines each parallel to and located 25 miles from the 
center lige connecting the terminal airports thereof with such other points 
as hereinafter specified, to designate the route of said airway. Each civil air- 
way designated herein shall also include the terminal and intermediate air- 
ports, emergency landing fields and all other air navigation facilities located 
or which may be hereafter located and established within the said area. 

Provided that the civil airways designated herein shall not include any 
air space reservations set aside and protected by Executive Orders pursuant 
to the provisions of Section 4 of the Air Commerce Act of 1926, or the 
navigable air space above non-territorial waters or above foreign territory 
abutting the boundaries of the United States. 

Civil Airway No. 50: Los Angeles-Calexico; Los Angeles, California, 
Grand Central Airport, via Fontana, Fontana Intermediate Field, Indio, Cali- 
fornia, Indio Airport, to Imperial, California, Imperial County Airport to a 
point on the United States-Mexico boundary where a line between Imperial 
County Airport and Mexicalla, Mexico, intercepts said boundary. 

Civil Airway No. 13: Corpus Christi-Houston; Corpus Christi, Texas, 
Municipal Airport, to Houston, Texas, Municipal Airport. 

Civil Airway No. 36: Kansas City-Tulsa; Kansas City, Missouri, Mu- 
nicipal Airport, to Tulsa, Oklahoma, Municipal Airport. 

Approved, to take effect November 30, 1936. 

DanicL C. Roper 


Secretary of Commerce 


Special Air Traffic Rule‘ 


Pursuant to the authority contained in the Air Commerce Act of 1926, as 
amended (44 Stat. 568), and in consideration of the fact that the Ninth An- 
nual All American Air Maneuvers will be held December 10, 11, and 12, 
1936, the following air traffic rule, covering the airway between Miami and 
Jacksonville, Florida, effective December 5. 1936, and remaining in force 
until December 18, 1936, is promulgated: 

(a) Eastern Air Lines operating between Jacksonville and Miami will fly 
on all trips day or night, between 4,000 and 6,000 feet altitude above sea 
level and will maintain courses as nearly as possible to the center of the 
Department of Commerce radio ranges between its points. 

(b) National Airlines System operating between St. Petersburg, Daytona 
peg we Jacksonville will similarly remain under 1,000 feet altitude above 
sea level. 

(c) All other aircraft will use the altitude from 4,000 to 6,000 feet only 
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when climbing or descending through this level and will remain in this lane 
the shortest practicable period of time. 
They will also keep well clear of the radio range courses between Miami 
and jacksonville except when necessary to use them in bad weather. 
Approved to take effect December 5, 1936, to expire December 18, 1936. 
Daniet C. Roper 
Secretary of Commerce. 


Special Air Traffic Rule5 


Pursuant to the authority contained in Section 3 (e) of the Air Com- 
merce Act of 19226, as amended, (44 Stat. 568), the following Special Air 
Traffic Rule is promulgated: 

No aircraft shall be flown within one-half mile of the Statue of Liberty 
on Bedloe Island, New York Harbor, at any altitude, between the hours of 
2 and 3:30 p. m., October 28, 1936, during ceremonies celebrating the Fiftieth 
Anniversary of the dedication of the Statue of Liberty. 

October 16, 1936 Ernest G. DRAPER 
Acting Secretary of Commerce. 





INTERSTATE COMMERCE COMMISSION: AIR MAIL 
DOCKET NO. 19 


Order 


At a Session of the Interstate Commerce Commission, Division 3, held 
at its office in Washington, D. C., on the 23rd day of October, A. D., 1936, 
in the matter of Air Mail Docket No. 19, Postal Revenue Limitation on Air- 
Mail Rates, there was issued the following order: 

Whereas, Sec. 6(e) of the Act approved June 12, 1934, entitled “An Act 
to revise air-mail laws, and to establish a Commission to make a report to the 
Congress recommending an aviation policy” (48 Stat. 933) provides: 

In fixing and determining the fair and reasonable rates of compensa- 
tion for air-mail transportation, the Commission shall give consideration 
to the amount of air mail so carried, the facilities supplied by the carrier, 
and its revenue and profits from all sources, and from a consideration 
of these and other material elements, shall fix and establish rates for 
each route which, in connection with the rates fixed by it for all other 
routes, shall be designed to keep the aggregate cost of the transportation 
of air mail on and after July 1, 1938, within the limits of the anticipated 
postal revenue therefrom. 

And whereas, it appears to be necessary, for the proper enforcement of 
this provision, to determine and fix upon a method or methods best designed 
to disclose, as nearly as may be, the postal revenue from the transportation 
of domestic air mail; the best means of applying such method or methods 
in the ascertainment, from time to time, of the probable amounts of such 
revenue for future periods; and the anticipated postal revnue from domestic 
air mail as determined by the application of such method or methods for a 
period or periods beginning July 1, 1938, 

It is ordered, That a proceeding of inquiry and investigation be, and it is 
hereby, instituted by this Commission with a view to the entry of an order 
or orders fixing and determining the method or methods to be used for 
ascertaining the anticipated postal revenue from domestic air mail, the period 
or periods for which such ascertainment shall be made, and the postal revenue 
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from domestic air mail which may be anticipated by the application of such 
method or methods for such period or periods beginning July 1, 1938, 

It is further ordered, That all contractors for the transportation of mail 
by airplane over existing domestic air-mail routes, viz.: American Airlines, 
Inc.; B. T. Baker (National Airlines System); Braniff Airways, Inc.; Cen- 
tral Airlines, Inc.; Chicago and Southern Air Lines, Inc.; Delta Air Corpora- 
tion; Hanford Airlines, Inc.; Inter-Island Airways, Limited; National Air- 
ways, Inc.; National Parks Airways, Inc.; North American Aviation, Inc. ; 
Northwest Airlines, Inc.; Pennsylvania Airlines and Transport Company ; 
Transcontinental & Western Air, Inc.; United Air Lines Transport Corp.; 
Varney Air Transport, Inc.; Wedell-Williams Air Service .Corporation; 
Western Air Express Corporation; and Wyoming Air Service, Inc., be, and 
they are hereby, made respondents in and to this proceeding; that a copy of 
this order be served upon each of said respondents; that the Postmaster 
General be notified of this proceeding by sending to him a copy of this order; 
and that notice of this proceeding be given the public by depositing a copy 
of this order in the office of the Secretary of this Commission at Washington, 
DuG,, 

And it is further ordered, That this proceeding be, and it is hereby, 
assigned for hearing at the offices of the Commission in Washington, D. C., 
December 3, 1936, at 10 a.m. 

By the Commission, Division 3. 

Georce B. McGinty, 
Secretary. 
(SEAL) 


INTERSTATE COMMERCE COMMISSION: AIR MAIL 
DOCKET NO. 21! 


Application of American Airlines, Inc. 


BEFORE THE INTERSTATE COMMERCE COMMISSION 
5 


In the Matter of the Application 
of 

AMERICAN AIRLINES, INC. Air Mail 

for permission to institute and maintain schedules for the} ~ i 
transportation, by air, of passengers and express from De-| Docket No. 21 
troit, Michigan, to Dayton and Cincinnati, Ohio, and from 
Cincinnati to Dayton, Ohio, and Detroit, Michigan, pursuant 
to Section 15 of the Air Mail Act of 1934, as amended.) 





APPLICATION 


To THE HONORABLE, THE INTERSTATE COMMERCE COMMISSION : 


The applicant, AMERICAN ArRLINES, INc., respectfully represents to the 
Commission as follows: 





1. The above entitled proceedings are now assigned for hearing on 
February 4, 1937, at the office of the Interstate Commerce Commission, Wash- 
ington, D. C., upon applications of American Airlines, Inc., for permission to 
institute and maintain passenger and express service between Detroit, Michigan, 
and Cincinnati, Ohio (Docket No. 21), and between Detroit, Michigan, and 
Indianapolis, Indiana (Docket No. 22), pursuant to provisions of Section 15 of 
the Air Mail Act of 1934, as amended. 
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1. AMERICAN AIRLINES, INC., is a corporation duly organized and existing 
under the laws of the State of Delaware having a place of business at 4848 
West 63rd Street, Municipal Airport, Chicago, [llinois. 

2. This application is filed pursuant to Section 15 of the Air Mail Act 
of 1934, as amended. 

3. That the applicant is the holder of certain air mail contracts with 
the United States, acting through the Postmaster General, and is a carrier, 
by air, of passengers, mail and express over the following air mail routes: 

Route AM 4 Fort Worth to Los Angeles 
Route AM Chicago to Newark 

Route AM Boston to Newark 

Route AM Boston to Cleveland 

Route AM Cleveland to Nashville 
Route AM Newark to Fort Worth 
Route AM 25 Chicago to Washington 
Route AM Chicago to Fort Worth 

4. That the applicant proposes to institute and maintain schedules for 
the transportation, by air, of passengers and express from Detroit, Michigan, 
to Dayton and Cincinnati, Ohio and from Cincinnati to Dayton, Ohio, and 
Detroit, Michigan, as follows: 

The operation on commencement of service of one round trip daily, 
with the institution of additional round trips as justified by increased 
passenger and express traffic. 

5. That the public convenience and necessity requires such service and 
schedules and that such service and schedules will not tend to increase the 
cost of air mail transportation. 

6. That the proposed service and schedules will not in any way compete 
with passenger or express service available upon another air mail route. 

7. That the applicant is fit, willing and able properly to perform the 
service proposed and will continue to conform to all of the requirements and 
provisions of the Air Mail Act of 1934, as amended, and such requirements, 
rules and regulations of the Commission as it may lawfully prescribe. 

8. That the following parties may have an interest in this application: 


Postmaster General of the United States, Washington, D. C. 

Pennsylvania-Central Airlines Corporation, Allegheny County Air- 
port, Pittsburgh, Pennsylvania. 

Eastern Air Lines, Care North American Aviation, Inc., General 
Motors Building, New York, N. Y. 


Wuererore, The applicant prays that your Honorable Commission may 
fix a day certain for a hearing on this application and subsequently grant 
permission to institute and maintain the service and schedules for the trans- 
portation, by air, of passengers and express as herein requested. 


Respectfully submitted, 
AMERICAN AIRLINES, INC., 
By C. R. Smiru, President. 


Post Office Address of Applicant: 
4848 West 63rd Street, + 
Chicago, Illinois. 
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PRUITT AND GREALIS, 
Attorneys for Applicant, 
105 West Adams Street, 
Chicago, Illinois. 
Hamitton O. HALE, 
Of Counsel. 
Certificate of Service 


I hereby certify that I have this day served the foregoing document upon 
all parties noted in Paragraph 8 hereof, by mailing a copy of same to each 
such party. 

Dated at Chicago, Illinois, this 23rd day of November, 1936. 

Hamitton O. HALeg, 
Of Counsel for Applicant. 


Order Permitting Intervention 


At a general Session of the Interstate Commerce Commission, held at its 
office in Washington, D. C., on the 6th day of January, A. D., 1937, in the 
matter of American Airlines, Inc., Detroit-Cincinnati Operation, Air Mail 
Docket No. 21, there was issued the following order permitting intervention: 

Upon consideration of the record in the above entitled case and the 
petition filed on behalf of North American Aviation, Inc.; 

It ts ordered, That North American Aviation, Inc., be, and it is hereby, 
permitted to intervene and be treated as a party hereto, with the right to 
have notice of and appear at the taking of testimony, produce and cross- 
examine witnesses, and be heard in person or by counsel upon brief and at 
oral argument, if oral argument is granted; Provided, That the permission to 
intervene herein granted shall not be construed to allow the intervener to 
introduce evidence which will unduly broaden the issues presented by the 
application ; 

It is further ordered, That a copy of this order be served upon the 
applicant, the Postmaster General, and each of the parties to this case. 

By the Commission. 

Grorce B. McGinty, 
Secretary. 


(SEAL) 


INTERSTATE COMMERCE COMMISSION: AIR MAIL 
DOCKET NO. 22? 


Application of American Airlines, Inc. 
BEFORE THE INTERSTATE COMMERCE COMMISSION 


4 


In the Matter of the Application 
of 


AMERICAN AIRLINES, INC. 


for permission to institute and-maintain schedules for thet Air Mail 

transportation, by air, of passengers and express from De-{ Docket No 22 
troit, Michigan, to Fort Wayne and Indianapolis, Indiana, , 
and from Indianapolis and Fort Wayne, Indiana, to Detroit, 
Michigan, pursuant to Section 15 of the Air Mail Act of 
1934, as amended. J 








2. See note 1 on Air Mail Docket No. 21. 
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APPLICATION 


To THE HonoraB_eE, THE INTERSTATE COMMERCE COMMISSION: 

The applicant, AMERICAN AIRLINES, INc., respectfully represents to the 
Commission as follows: 

1. AMERICAN AIRLINES, INC., is a corporation duly organized and existing 
under the laws of the State of Delaware having a place of business at 4848 
West 63rd Street, Municipal Airport, Chicago, IIlinois. 

2. That this application is filed pursuant to Section 15 of the Air Mail 
Act of 1934, as amended. 

3. That the applicant is the holder of certain air mail contracts with 
the United States, acting through the Postmaster General, and is a carrier, 
by air, of passengers, mail and express over the following air mail routes: 

Route AM Fort Worth to Los Angeles 
Route AM Chicago to Newark 

Route AM Boston to Newark 

Route AM Boston to Cleveland 

Route AM Cleveland to Nashville 
Route AM Newark to Fort Worth 
Route AM 25 Chicago to Washington 
Route AM Chicago to Fort Worth 

4. That the applicant proposes to institute and maintain schedules for 
the transportation, by air, of passengers and express from Detroit, Michigan, 
to Fort Wayne and Indianapolis, Indiana, and from Indianapolis and Fort 
Wayne, Indiana, to Detroit, Michigan, as follows: 

The operation on commencement of service of one round trip daily, 
with the institution of additional round trips as justified by increased 
passenger and express traffic. 

5. That the public convenience and necessity requires such service and 
schedules and that such service and schedules will not tend to increase the 
cost of air mail transportation. 

6. That the proposed service and schedules will not in any way compete 
with passenger or express service available upon another air mail route. 

7. That the applicant is fit, willing and able properly to perform the 
service proposed and will continue to conform to all of the requirements and 
provisions of the Air Mail Act of 1934, as amended, and such requirements, 
rules and regulations of the Commission as it may lawfully prescribe. 

8. That the following parties may have an interest in this application: 

Postmaster General of the United States, Washington, D. C. 

Eastern Air Lines, Care North American Aviation, Inc., General 
Motors Building, New York, N. Y. 

Transcontinental and Western Air, Inc., Municipal Airport, Kansas 
City, Mo. 

Wuererore, The applicant prays that your Honorable Commission may 
fix a day certain for a hearing on this application and subsequently grant 
permission to institute and maintain the service and schedules for the trans- 
portation, by air, of passengers and express as herein requested. 


Respectfully submitted, 


AMERICAN AIRLINES, INC., 
By C. R. Situ, President. 





FEDERAL REGULATION 


Pruitt AND GREALIS, 
Attorneys for Applicant, 
105 West Adams Street, 
Chicago, Illinois. 


HamI ton O. HALE, 
Of Counsel. : 


Certificate of Service 


I hereby certify that I have this day served the foregoing document upon 
all parties noted in Paragraph 8 hereof, by mailing a copy of same to each 
such party. 

Dated at Chicago, Illinois, this 23rd day of November, 1936. 

Hamitton O. HALE, 
Of Counsel for Applicant. 


Order Permitting Intervention 


At a general Session of the Interstate Commerce Commission, held at its 
office in Washington, D. C., on the 6th day of January, A. D., 1937, in the 
matter of American Airlines, Inc., Detroit-Indianapolis Operation, Air Mail 
Docket No. 22, there was issued the following order permitting intervention: 

Upon consideration of the record in the above entitled case and the 
petition filed on behalf of North American Aviation, Inc. ; 

It is ordered, That North American Aviation, Inc., be, and it is hereby, 
permitted to intervene and be treated as a party hereto, with the right to 
have notice of and appear at the taking of testimony, produce and cross- 
examine witnesses, and be heard in person or by counsel upon brief and at 
oral argument, if oral argument is granted; Provided, That the permission to 
intervene herein granted shall not be construed to allow the intervener to 
introduce evidence which will unduly broaden the issues presented by the 
application ; f 

It is further ordered, That a copy of this order be served upon the 
applicant, the Postmaster General, and each of the parties to this case. 

By the Commission. 

Georce B. McGinty, 
Secretary. 


(SEAL) 


POST OFFICE DEPARTMENT: OPINION OF THE SOLICITOR 
ON 85-HOUR LIMITATION COMPLAINT 


On August 15, 1936, The Air Line Pilots Association, acting for the 
pilots of Northwest Airlines, filed a complaint before the Postmaster General 
charging that Northwest Airlines was scheduling its pilots beyond the 85-hour 
monthly limitation set forth in the National Labor Board Decision No. 83, 
issued May 10, 1934, and incorporated in the present Air Mail Act as 
Amended, 1935, in Section 13. The complaint charged that Northwest Air- 
lines had violated: (1) Its contract with the United States Government 
to carry air mail; (2) Section 13 of the Air Mail Law; and (3) Decision 
No. 83 of the National Labor Relations Board. Hearing on the complaint 
was had on September 28th, 1936, before Solicitor Crowley of the Post 
Office Department and the following opinion was rendered :1 





See 5 The Air Line Pilot, No. 10, September, 1936, for detailed account 
of ‘ae history of the complaint and the evidence presented. 
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Opinion of the Solicitor 


Souiciror CrowLey: Gentlemen, I think in view of the argument that 
has developed here, this case ought to be disposed of right now rather than 
follow the usual course of being taken under consideration and advisement. 
I think it can with better understanding on the part of all the parties, and it 
should be. 

This is a petition filed here by the Air Line Pilots Association, alleging 
violation of the air mail contract held by Northwest Airlines, Inc., and 
Secton 13 of the Air Mail Act. 

The contract provides in paragraph 11 as follows: 


“The undersigned contractor further agrees that the rate of com- 
pensation and the working conditions and relations for all pilots, me- 
chanics, and laborers employed by it shall conform to decisions of the 
National Labor Board: Provided, that this agreement shall not be con- 
strued as restricting the right of collective bargaining on the part of its 
employees.” 


Section 13 of the Air Mail Act provides: 


“It shall be a condition upon the holding of any air-mail contract 
that the rate of compensation and the working conditions and relations 
for all pilots and other employees of the holder of such contract shall 
conform to decisions heretofore or hereafter made by the National Labor 
Board, or its successor in authority, notwithstanding any limitation as to 
the period of its effectiveness included in any such decision heretofore 
rendered. This section shall not be construed as restricting the right of 
any such employees by collective bargaining to obtain higher rates of 


compensation or more favorable working conditions and relations.” 


The petitioners pray that the Postmaster General cancel the air mail 
contract held by Northwest Airlines, Inc., because of violation of this con- 
tract and because of the violation of the National Labor Board Decision 
No. 83 and Section 13 of the Air Mail Act. 

They further pray that, in the event the contract is not cancelled, the 
Postmaster General require Northwest Airlines, Inc., to comply with the 
law and the air mail contract entered into with the United States Government, 
and to comply with National Labor Board Decision No. 83. 

The Northwest Airlines, Inc., contend that under Section 12 of the Air 
Mail Act and the regulations of the Department of Commerce promulgated 
under the authority of that section it is not violation of the law to fly pilots 
in excess of 85 hours a month. Section 12 reads: 

“The Secretary of Commerce is authorized and directed to prescribe 
the maximum flying hours of pilots on air-mail lines, and safe operation 
methods on such lines, and is further authorized to approve agreements 
between air-mail operating companies and their pilots and mechanics for 
retirement benefits to such pilots and mechanics. The Secretary of 
Commerce is authorized to prescribe all necessary regulations to carry 
out the provisions of this section and section 11 of this Act.” 

The said Section 11 relates to other matters. 

The facts are not in dispute. The records of the Post Office Department, 
schedules furnished by the operators, and affidavits furnished by the Pilots’ 
Association show that for several months prior to September 1 a number 
of the pilots and co-pilots had flown in excess of the rate of 85 hours per 
month. This evidence is undisputed. 
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The principal question that we have before us is one of law and also 
what action the Post Office Department should take, if any. I might say 
at this time that the evidence shows that the practice of flying pilots in 
excess of 85 hours in a month was stopped on the first day of September. 
Also, it is my belief that the contractor, Northwest Airlines, Inc., had not 
willfully intended to violate Section 13. Believing that, I cannot, of course, 
recommend to the Postmaster General or to the Second Assistant Postmaster 
General cancellation of the contract. 

We might say that even with that question eliminated the matter becomes 
moot. It is, in a sense, because there is not any present violation of the 
law, if the contentions of the petitioner are correct. However, we have a 
problem here which is bound to come up from time to time, and in practice it 
may be resumed by the Northwest Airlines, so I do not think it could do any 
harm to reason the question out a little bit with the hope that, if it is neces- 
sary, at the next session of Congress some clarifying legislation may be 
enacted in order that there will not be any necessity for appearing before the 
Post Office Department with complaints of this kind. 

A law dealing with a subject of this kind ought to be so specific and 
clear that there would be no reason for misunderstanding between pilots 
trying to do a good job for their air line and their employer. 

Mr. Thorsness? insists that there is not any conflict at all between these 
two sections of the law. He insists that the section authorizing the Secretary 
of Commerce to prescribe the maximum flying hours authorizes the Secretary 
of Commerce to prescribe a maximum of the flying hours from the standpoint 
of safety, regardless of what decisions the Labor Board or its successor 
in authority might hereinafter provide. In other words, the Labor Board 
might come along, or its successor—some new board—and authorize the 
flying of 120 or 130 hours a month. 

Nevertheless, the Department of Commerce under this section, he says, 
from a standpoint of safety could provide the maximum number of hours 
that they thought as a general rule an average pilot ought to be required 
to fly. That is Mr. Thorsness’ view, I believe, of Section 12. 

He very definitely insists, however, that Section 13 and the decision 
of the Labor Board present a different question entirely—an economic 
question—one that relates to the wages and to the working conditions of the 
pilot. He insists that the Labor Board had up for consideration there two 
questions and that one is very important to the other—that one question 
cannot be decided without deciding both. 

We have the decision of the National Labor Board in evidence here, 
together with other records, as a matter of fact, and it does show that there 
was something before that board for consideration besides the rate cf pay 
for each pilot, and that the board attempted to reach a decision that involved 
something besides the rate of pay. 

A part of this opinion of the National Labor Board is that they have 
abandoned the method of computing pilot wages on the basis of mileage 
flown and, further, that the aviation industry 

“is on the threshold of technological improvement which will greatly 

accelerate the speed of airplane travel and which may result in some 

technological unemployment. The increase of speed will either greatly 





2. Attorney for Air Line Pilots Association. 
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increase the mileage covered by the pilots or materially reduce their 
monthly hours of employment. If the pilots were to fly in the future the 
same number of hours as in the past and were paid on the same monthly 
basis, their monthly earnings would be greatly increased. Similarly, were 
the mileage basis to be continued and the hours of actual flying reduced, 
there would be no change in monthly earnings, notwithstanding the sharp 
reduction in monthly hours. In either event, the pilot would receive the 
chief benefits accruing from the new equipment. The hourly basis of 
payment, on the other hand, does not adequately compensate the pilots 
for the increased mileage with the added hazards incident thereto, and 
results in a sharp decrease of earnings in the event that new equipment 
reduces the employment opportunities of the pilots. It would seem 
advisable, therefore, to adopt a basis of pay under which both the com- 
pany and the employees would share in the benefits accruing from the 
new equipment and bear the burdens that will attend its introduction in 
the beginning. Various bases of compensation were accordingly studied 
that promised to attain this objective, and a combination of both methods 
of payment were devised. The Board’s report summarizing these studies 
were submitted to the parties for their criticism and suggestions.” 


The Board then goes on and fixes a rate of pay based upon a considera- 
tion of the maximum monthly hours to be flown. 

Its decision is stated in that way. 

“It is the decision of the National Labor Board on all the issues 
submitted that: 

“1. 85 hours of flying shall constitute the monthly maximum for 
air pilots.” 

Then, two other paragraphs fix the rate of pay for the pilots. There- 
fore, it seems that the National Labor Board certainly had in mind the 
number of hours and had at issue the number of hours that the pilots would 
be required to fly, in the fixing of their monthly compensation or other 
compensation, whether it is by the month or by the trip—that is fully set 
forth in the decision. 

The evidence shows that the pilots insisted on a monthly maximum of 
80 hours per month, having in mind the income that might be received by each 
pilot who was to be benefited by that decision or affected by that decision; 
and that the Board did not allow that but did fix the rate of 85 hours as a 
maximum at that time. 

Of course, in construing an act of Congress, where one section after the 
other is apparently in conflict, it is the duty of whoever has to pass on them 
to reconcile the provisions of the two sections, and it is our duty to reconcile 
them, if we can, by any reasonable or logical way, and to give effect to the 
intention of Congress as set out in both of these sections, if that can possibly 
be done. 

Section 12 does authorize the Secretary of Commerce to prescribe the 
maximum flying hours of pilots on air mail lines and safe operation methods 
on such lines. In the issuance of the regulation, which has been an exhibit 
here today, the Department of Commerce on September 14, 1934, sent out a 
circular concerning maximum flying hours for first pilots on scheduled air 
lines. 

At that time Mr. Eugene Vidal, Director of Air Commerce of the Air 
Commerce Bureau of the Department of Commerce, said: 

“Our connection with the matter of maximum flying hours is con- 


cerned solely with public safety and has nothing whatever to do with 
labor and personnel problems.” 
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Mr. Vidal thereby indicated that the Department of Commerce had not 
taken into consideration economic questions and had not looked at them in 
the same way that the Labor Board had. 

I want to mention, in connection with Mr. Mead’s statement, that Mr. 
Mead said: 


“IT can see where the Department of Commerce has a right to decide 
maximum flying hours.” 


He was speaking of the safety element involved. 
The House Managers, making their report on the Air Mail Act, Section 
13, stated that— 

“Section 13 of the Senate bill relating to rate of compensation of 
pilots, mechanics and laborers corresponds to Section 9 of the House 
amendment, and is retained except for modifications of language to take 
care of the extensions of contracts provided for in previous sections 
and to recognize the fact that the National Labor Board has already 
rendered decisions on rates of compensation, working conditions, and 
relations of pilots, mechanics, and laborers, which have modified those in 
force in 1933.” 


Further that— 


“Sections 12 and 13 of the Senate bill corresponding closely to Sec- 
tions 8 and 9 of the House Amendment, and intended to protect pilots, 
mechanics, and laborers of the Air Mail contractors in respect to their 
safety, pay, and working conditions, were retained in the conference 
agreement with only slight modifications designed to make them more 
effective in behalf of such pilots and other employees.” 


Section 13 enacted by the Congress, about which this complaint has been 
filed, provided that the holder of such contract shall conform to decisions 
heretofore or hereafter made by the National Labor Board, or its successor 
in authority, notwithstanding any limitation as to the period of its effectiveness 
included in any such decision heretofore rendered. 

I do not suppose there is any dispute at all that the Labor Board did 
not have jurisdiction to take into consideration the fixing of the wages of 
pilots, the number of hours they would be required to work, or might be 
permitted to work. Congress expected that Labor Board undoubtedly to 
have some successor in authority, some tribunal that could fix wages and 
working conditions and revise them as the needs of the service required. 

I have felt that some method might be devised later on by which the 
pay could be adjusted upward or downward to meet changing conditions. 
Congress never intended that this minimum rate of pay, for instance, which 
is already established and fixed, should remain at that point under changing 
conditions. It intended that there might be a means set up by which the rate 
of pay could be increased, or revised upward or downward as would be 
fair and equitable to the pilots and to the operators. I think if we take the 
theory that the Department of Commerce is concerned particularly and 
exclusively with the question of safety, these two sections of the law can be 
reconciled. Congress intended that the term “working conditions” should 
mean something. Nobody here has submitted any law thus far that would 
cause me to conclude definitely just what is meant by “working conditions.” 
But I do find in Colonel Gorrell’s argument this statement: 


“The National Labor Relations Act (49 Stat. 449) uses in Section 1 
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the language ‘wages, hours, or other working conditions’ and in Section 

9 ‘rates of pay, wages, hours of employment, or other conditions of 

employment’.” 

When the language in Section 1 refers to wages, hours or other working 
conditions I cannot help but take what I consider the common-sense view of 
the question that working conditions mean something. It meant something 
when it was enacted by Congress in Section 13, and it meant something when 
the National Labor Board had it up for consideration, and it means something 
today. 

Congress expected the Post Office Department, the air mail contractors 
and the pilots to be governed by Section 13, and every word of Section 13 has 
some meaning. It has some applicability to some condition. We must con- 
sider all the decisions of the Labor Board and every part of each decision 
of the Labor Board. We have concerned ourselves with Decision No. 83 
because it seems to be the one that has more generally affected the aviation 
industry as to wages in some cases and to working hours here. 

Undoubtedly that decision attempted to do two things: to fix maximum 
hours and wages, considering both problems at identically the same moment, 
it being essential in the minds of the Labor Board that the number of hours 
that a pilot might be permitted to work—that is clearly indicated in the 
decision—should be taken into consideration in fixing the amount of pay 
that he would get for the time that he was permitted to work. 

The Labor Board refers to the changing conditions and the improved 


equipment and that the industry is on the threshold of such technological 
improvement accelerating the speed of airplane travel and that it will throw 
pilots out of work if there is a continued improvement. Therefore they 
take that into consideration in fixing wages. 


I am glad that the pilots and the operators are having the conference 
that was mentioned, and the Post Office Department hopes that you will 
come to fair accord and agreement. There is nothing that the Post Office 
Department can do about this case, I think, at this time. If there should 
continue to be differences of opinion and disputes it may be necessary for 
us to decide the question definitely, as it is our duty to execute all postal 
laws. Or it may be advisable for us to ask Congress to clarify it. As the 
matter stands now I cannot say whether it is good policy or bad policy. 
Congress has fixed maximum hours by law that a pilot may be required 
to fly at 85 hours per month, just as it has fixed the rate of pay that the 
pilot might receive. But as I stated in the beginning of this opinion, the 
Northwest Airlines has not acted in bad faith. They have acted, as they 
thought, well within their rights and, as a matter of fact, for the best interest 
of the pilots, some of whom they might not have had any reason for keeping. 

But I do not see any use in pursuing this case any further or in writing 
any formal opinion about it. I think the problem is a serious one that will 
be facing you both in the future, and that Congress ought to be asked by 
the operators and the pilots association to say just what they want done, 
if there is any further qualification necessary. 

Personally I feel that the views which I have expressed are what Con- 
gress intended, but I may be wrong about it. I feel that there ought to be 
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some board set up, or continued, if there is one now, that can adjust wages 
and working hours to meet changing conditions in the aviation industry. 
I think that concludes all that I have to say, gentlemen. 


SECURITIES AND EXCHANGE COMMISSION: INJUNCTION 
ENTERED AGAINST CRUSADER AIRCRAFT CORPORATION 


The Securities and Exchange Commission announced recently that the 
Crusader Aircraft Corporation of Denver, Colorado, and Glendale, California, 
and certain of its officials had consented to the entry of a permanent injunction 
by the United States District Court in Denver, Colorado, stopping further 
alleged fraudulent misrepresentations to purchasers in the sale of its stock in 
violation of Section 17 of the Securities Act of 1933, as amended. The offi- 
cials named in the injunction were Thomas M. Shelton, President, of Glen- 
dale, California; Forrest L. Newman, Vice President and General Manager, 
of Denver, Colorado; E. R. Derrington, Secretary-Treasurer, of Glendale, 
California; and J. H. Pearce, a correspondence clerk, of Denver, Colorado. 

A bill of complaint filed by the Commission alleged that numerous mis- 
representations had been used in an effort to sell the stock of the Corporation, 
which was originally incorporated as Gyro Air Lines and is a subsidiary of 
the American Gyro Company. 

The bill alleged that the defendant Corporation owned but one plane 
known as the “Crusader AG-4,” a four-place airplane, which had been manu- 
factured by the American Gyro Company and granted an experimental license 
by the Bureau of Air Commerce, and that such plane had “never been granted 
a license by the said Bureau of Air Commerce to operate commercially in 
interstate commerce nor has the defendant corporation ever submitted such 
airplane . . . for official tests as to its airworthiness.” According to the 
bill, however, the company claimed the plane was the “world’s outstanding 
commercial airp'ane” and that the company “could probably close more orders 
than it could hope to fill in the next few years.” 

It was further alleged that the company had contracted to sell five new 
seven-place planes to an established airline operator when in fact the operator 
referred to had “never operated a scheduled commercial airline; has never 
been granted a license by the Bureau of Air Commerce entitling it to operate 
a commercial interstate airline and has never applied to such bureau for any 
such license,” and when the contract itself was subject to “numerous 
conditions.” 

The company, the bill alleged, asserted the new plane “was going to be 
the greatest airplane ever built; and that it would meet with great demand 
because the four-place Crusader had established the merit of Crusader air- 
planes, whereas . . . the seven-place Crusader was in the early stages of 
construction and was unproven at the time these representations were 
made; and the Crusader is an experimental airplane, the merits of which had 
not and have not been established, and which has not been flown commer- 
cially or met commercial or official tests and cannot be so used or flown until 
it has met such tests and been granted a license.” 

Other misrepresentations concerning the gasoline consumption of the 
plane, its speed and altitude, and orders received by the defendant corpora- 
tion were set forth in the bill. 
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C.I.T.E.J.A. PRELIMINARY DRAFT OF CONVENTION FOR THE 
UNIFICATION OF CERTAIN RULES RELATING 
TO AERIAL COLLISIONS* 


Article 1. The High Contracting Parties agree to take the necessary 
measures to put into effect the rules established in this Convention. 


ArTICLE 2. (1) By an aerial collision is meant any physical impact 
which has occurred, for any reason whatever, between two or more aircraft 
in motion. 

(2) The aircraft shall be considered to be in flight from the beginning 
of the operations of departure up to the end of the operations of arrival. 

(3) The damage which one aircraft in motion has caused to another 
aircraft in motion or to the persons and goods embarked or shipped thereon, 
even when there has been no physical impact, shall be considered as damage 
arising out of a collision. 

ArTIcLE 3. (1) The indemnity due for damages caused in case of a 
collision that has occurred between aircraft shall, in accordance with the 
provisions of this Convention, be payable by the operator of the aircraft. 

(2) Any person who has the right to use an aircraft and who uses it for 
his own account shall be termed operator of the aircraft. In case the name 
of the operator is not recorded on the aeronautic register or any other official 
document, the owner shall be deemed to be the operator, subject to proof 
to the contrary. 

(3) Any person who, without having the right to use an aircraft, uses 
the same without the consent of the operator, shall be liable for the injury 
caused, and any operator who does not take the necessary measures to avoid 
such wrongful use of his aircraft shall be jointly and severally liable with 
him, each one of them being bound within the conditions and limits of this 
Convention. 

ArTICLE 4. (1) If the collision is caused by the negligence of one of 
the aircraft, the liability for the injuries caused to the other aircraft and 
to the persons and property aboard shall be incu:nbent upon the person guilty 
of negligence. 

(2) This liability shall be limited to the value of the negligent aircraft. 
Such value shall be determined on the basis of 250 francs per kilogram 
of weight of the aircraft. By weight of the aircraft shall be meant the 
weight of the aircraft with the total maximum load as shown on the cer- 
tificate of airworthiness or on any other official document. However, the 
limit of the operator’s liability shall not be less than 600,000 francs nor 





* C.I.T.E.J.A. Document No. 320, October 3, 1936, superseding Document 
No. 277; adopted at the Eleventh Session of the C.I.T.E.J.A., Bern, Switzerland, 
September, 1936; translated by A. Lebel, LLB: reviewed by F. G. Haskins 
and E. B. Christie; copy furnished through the courtesy of Mr. Stephen Latch- 
pore. Technical Assistant, Treaty Division, Department of State, Washington, 


For earlier draft, see 7 JoURNAL oF AiR Law 121 (1936); for report of 
the Eleventh Session of the C.I.T.E.J.A., see 7 JouRNAL oF AIR Law 609 (1936). 
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greater than two million francs. The said sum shall be considered as 
referring to the French franc containing 65% milligrams of gold of a standard 
of fineness of 900/1000. It may be converted into each national currency 
in round numbers. 

(3) One-third of this value shall be assigned to the reparation of in- 
juries caused to property (the aircraft and the property aboard), and two- 
thirds to the reparation of injuries caused to persons; provided that, in the 
latter case, the indemnity set forth shall not exceed 125,000 francs per 
person injured. However, if that part of the value which is assigned to the 
reparation of injuries caused to property is not entirely absorbed in the 
reparation of such injuries, it shall be assigned to the reparation of injuries 
caused to persons. 

(4) If several persons have suffered injuries in the same accident, and 
if the lump sum to be paid in damages exceeds the limits provided for in 
paragraph (2) of this article, the right of each one shall be reduced in 
proportion, so as not to exceed the above-mentioned limits, in the aggregate. 
Such persons must assert their rights or give notice of their claims to the 
operator within a maximum period of six months from the day of the 
accident. After the expiration of this method, settlement of the indemnities 
may properly be made; interested parties having allowed the above period 
to elapse without asserting their rights or giving notice of their claims, can 
exercise their rights only as to the amount which has not been distributed. 

(5) The operator shall not be entitled to avail himself of the provisions 
of this article which limit his liability if it is proved that the collision was 
caused by his fraud or gross negligence or by the fraud or gross negligence 
of his employees, unless he proves, where his employees are involved, that 
he has taken all the necessary measures to prevent the collision. 


ArTICLE 5. (1) If the collision is caused by concurrent negligence, the 
liability of each one of the aircraft for the injuries caused to aircraft, to 
persons and goods embarked or shipped thereon, shall be in proportion to the 
degree of negligence shown; however, if, according to the circumstances, a 
proportion cannot be determined, or if the degrees of negligence appear to be 
equal, the liability shall be shared in equal parts. 

(2) For injuries caused to negligent aircraft the liability of each one 
of the operators shall be governed by the provision contained in the preceding 
paragraph, and it shall be limited in conformity with the provisions of 
Article 4. 

(3) For injuries caused to persons and to property on board, the injured 
persons may sue their carrier on the basis of their transportation contract, 
and the rule of paragraph (1) cannot be invoked against them. They may, 
furthermore, sue the operator of the other aircraft; however, the liability of 
the latter shall be limited in conformity with the provisions of Article 4. 

(4) Any operator who, pursuant to the provisions of the foregoing 
paragraphs, pays an amount in excess of that which he is to bear according 
to the rule set forth in paragraph (1), shall have a right of recourse against 
the concurrently negligent operator; however, such recourse can never be 
exercised beyond the limits set forth in Article 4. 
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ARTICLE 6. In a fortuitous case or a case of force ‘majeure, or where 
no negligence has been proved against any aircraft, the collision shall give 
no right of action under this Convention. 


ArticLe 7. (1) In case of damage caused on the surface by two or 
more aircraft that have collided, the operators of said aircraft shall be 
jointly and severally liable to the third parties suffering the damage, each 
one of them being bound within the terms and limits of his liability to third 
parties on the surface. 


(2) The distribution of the liability among the aircraft that collided 
shall be made on the following bases, but only within the above-mentioned 
limits. 

(a) If the collision is due to the exclusive negligence of one of the 

aircraft, such aircraft shall be the only one liable; 


(b) If there is concurrent negligence, the liability shall be apportioned 
in accordance with the rule in Article 5, paragraph (1) above; 
(c) In a fortuitous event, or one of force majeure, or if no negligence 
is proved against any aircraft, the liability shall be shared equally. 
(3) If, because of joint and several liability, the operator of an aircraft 
has paid to the parties suffering damage on the surface a sum which, in 
accordance with paragraph (2) of this article, he was not to bear, the 
recourse that such operator will have against the other aircraft can, in no 
case, be exercised beyond the limits of liability of each aircraft toward 
third parties. 


ArtIcLe 8. The operator who is sued in damages for injuries caused 
by the collision must, within a period of six months, send notice of such 
suit to the operator of the aircraft against whom he intends to exercise the 
right of recourse, under penalty of having such recourse denied. 


ARTICLE 9. (1) Any person exercising the functions of commanding 
officer on board one of the aircraft that have collided shall be bound to 
render every useful assistance to the other aircraft, and to inform the nearest 
authorities of this accident, by the most rapid method. 

(2) Such commanding officer is likewise bound to communicate to the 
other aircraft, if possible, the nationality and registration marks of his 
aircraft as well as the places whence he proceeds and where he is going. 

(3) The national legislations shall determine the penalties designed to 
secure the execution of this obligation, and the High Contracting Parties 
shall communicate to each other, through diplomatic channels, the texts of 
such laws. 


ArTIcLeE 10. (1) To hear damage suits growing out of a collision the 
following shall have jurisdiction in the territory of the High Contracting 
Parties, at the option of the plaintiff. 

(a) The judicial authorities of the defendant’s domicile; 

(b) Those of the place where the collision occurred; 

{c) If there has been an attachment of one of the aircraft that collided, 

the judicial authorities of the place of such attachment. 

(2) If the defendant does not have his domicile in one of the Contract- 
ing States, and if the collision occurred outside of the territory of the said 
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States, the suit for damages may be brought before the judicial authorities of 
the place of registration of one of the aircraft that have collided, and whose 
operator is being sued. 

(3) If various injured persons bring actions based on the foregoing 
articles in jurisdictions situated in different countries, the defendant may, 
in each one, submit a statement of the total of the claims and moneys due, 
with a view to preventing the limit of his liability from being exceeded. 


ARTICLE 11. (1) Actions seeking compensation for injuries suffered as a 
result of a collision must be brought within one year of the day of the 
injury. 

(2) If the injured person proves that he could not have had knowledge 
either of the injury or of the identity of the person liable, the period of 
limitation shall begin from the day on which he could have had such knowl- 
edge. In all cases, the action must be brought within three years from the 
day when the injury was caused. 

(3) The period in which the actions in recourse permitted by the 
foregoing articles must be brought shall be one year. Such period shall begin 
only with the day of payment. 

(4) The method of calculating the limitation period as well as the causes 
of suspension and interruption of such period shall be determined by the 
law of the court before which the action is brought. 


ARTICLE 12. In case of death of the person liable, the suit for damages 
within the limits provided for by this Convention shall be brought against his 


representatives. 


ARTICLE 13. This Convention shall apply even to government aircraft, 
other than military, customs, and police aircraft. 


Articce 14. (1) This Convention shall apply in all the Contracting 
States: 

(a) When the collision takes place on their territory and if one at least 
of the aircraft that have collided is registered in another Contract- 
ing State; 

(b) Regardless of the place of the collision, if two or more of the 
aircraft are registered in different Contracting States. 

(2) The expression “territory of a Contracting State” shall include, for 
the purposes of this Convention, all the territory subject to the sovereign 
power, suzerainty, protectorate, mandate, or authority of said Contracting 
State for which the latter is a party to the Convention. 


C.I.T.E.J.A. PRELIMINARY DRAFT OF CONVENTION FOR THE 
UNIFICATION OF CERTAIN RULES RELATING TO 
ASSISTANCE AND SALVAGE OF AIRCARFT 
OR BY AIRCRAFT AT SEA* 


ARTICLE 1. The High Contracting Parties agree to take the necessary 
measures to put into effect the rules established in this Convention. 


*C.LT.E.J.A. Document No. 319, October 3, 1936, superseding Document 
No. 276; adopted at the Eleventh Session of the C.I.T.E.J.A., Bern, Switzerland, 
September, 1936; translated by A. Lebel, LLB; reviewed by F. G. Haskins and 
E. B. Christie; copy furnished through the courtesy of Mr. Stephen Latchford, 
Technical Assistant, Treaty Division, Department of State, Washington, D. C. 

For earlier draft, see 7 JoURNAL OF AIR LAw 124 (1936). 
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ArTIcLeE 2. (1) Any person exercising the functions of commanding 
officer aboard an aircraft shall be bound to render assistance to any person 
who is at sea in danger of being lost, insofar as the aircraft can, without 
serious danger to itself, its crew, passengers or other persons, go to the 
scene with the possibility of rendering useful aid. 

(2) Every ship captain shall be bound, under the circumstances con- 
templated in paragraph (1), to render assistance to any person who is at sea 
in danger of being lost on an aircraft or as the consequence of damage to an 
aircraft. 

(3) Such obligation shall not exist unless the aircraft or the ship is in 
the course of a trip or ready to depart. 

(4) The obligation of assistance shall cease when the person who is 
under obligation has notice that assistance is assured by others under similar 
or better conditions than it could be by himself. ; 

(5) The national legislations shall determine the penalties designed to 
insure the execution of this obligation, and the High Contracting Parties 
shall communicate to each other, throughout diplomatic channels, the texts 
of such laws. 

(6) No liability can rest with the owner or the outfitter of the ship, 
or the operator of the aircraft, as such, by reason of failure to discharge 
such obligation, except in the case where he has ordered the person bound 
to render assistance not to render it. 


ArTICLE 3. (1) Any assistance rendered in discharge of the obligation 
contemplated in the foregoing article shall call for an indemnity based on the 
expenses justified by circumstances, as well as the damage suffered in the 
course of the operations. 

(2) If the assistance was rendered in the absence of any obligation 
to do so, the assister shall have no right to an indemnity unless he has 
obtained a useful result by saving persons or by contributing thereto. 

(3) The indemnity shall be payable by the operator of the aircraft 
assisted or by the owner or the outfitter of the ship assisted. 

(4) The said indemnity cannot exceed the sum of 125,000 francs per 
person saved and, if no persons have been saved, the sum total of 125,000 
francs. 

Furthermore, the owner or outfitter of the ship shall not be liable beyond 
the limits fixed by the laws and conventions in force with respect to his 
liability, and the aircraft operator shali not be liable beyond the value of 
the aircraft, such value being determined on the basis of 250 francs per 
kilogram of weight of the aircraft, by weight being understood the weight 
with the total maximum load as shown on the certificate of airworthiness or 
on any other official document. 

However, the limit of the operator’s obligation shall not be greater than 
two million francs. 

The amounts fixed in this paragraph shall be considered as referring to 
the French franc containing 654 milligrams of gold of a standard of fineness 
of 900/1000. It may be converted into each national currency in round 
numbers. 

(5) In case there has been assistance by several ships or aircraft, and 
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the total sum of the indemnities due exceeds the limit fixed in the foregoing 
paragraph a proportional reduction of the indemnities shall be made. 

(6) Any person who, without having the right to use an aircraft, uses 
the same without the consent of the operator, shall be bound to pay the 
indemnity, and any operator who does not take the necessary measures to 
avoid such wrongful use of his aircraft shall be jointly and severally liable 
with him, each one of them being bound within the conditions and limits 
of this article. 


ArTICLE 4. (1) In case of assistance and salvage of the aircraft or of 
the things which are on board, the ship or aircraft which shall have rendered 
assistance shall be entitled to remuneration to be determined on the following 
bases: 

(a) In the first place, the success obtained, the efforts and deserts of 
those who have rendered assistance, the danger run by the aircraft 
assisted, by its passengers and crew, by the cargo thereof and by 
the salvaging aircraft or ship, the time spent, the expenses incurred 
and the damage suffered and the liability and other risks run by 
the salvors, the value of the property risked by them, taking into 
account, if the case so requires, the special adaptation of the assister ; 

(b) Secondly, the value of the things salved. 

(2) In the case where indemnity or remuneration shall be due both for 
the salvage of persons and for assistance or salvage of the aircraft or of the 
articles on board, an equitable allocation shall be made upon the bases and 
within the limits of Articles 3 and 4, of the expenses incurred and the dam- 
ages suffered. 

(3) The remuneration can never exceed the value of the property 
salved at the conclusion of the operations of assistance and salvage. 

(4) In case there has been assistance or salvage by several ships or 
aircraft, the remuneration shall be divided among them on the bases estab- 
lished in paragraph one of this article. 

(5) The same rules shall apply in case of assistance and salvage of a 
vessel or its cargo by an aircraft, in which case the owner or outfitter of 
the ship shall reserve the right to avail himself of the limit of liability fixed 
for him by the laws and conventions in force. 


ArTICLE 5. In case there has been both assistance and salvage of persons 
and of property, the one who has saved persons shall be entitled to a fair 
share of the remuneration granted for the salvage of the property, without 
prejudice to the right to an indemnity which he has under Article 3. 


ARTICLE 6. (1) No indemnity or remuneration shall be due if the 
assistance was rendered or the salvage effected in spite of express and 
reasonable prohibition to do so by the one who was assisted or salved. 

(2) The court may reduce or disallow the indemnity or the remunera- 
tion if it appears that the person who performed the operation of salvage 
or assistance, through his negligence, rendered the salvage or assistance 
necessary, or has increased the damage. 

ARTICLE 7. (1) The remuneration due for the operations of assistance 
or salvage shall be payable by the operator of the assisted aircraft or the 
owner or the outfitter of the assisted ship. 
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(2) The operator of the aircraft shall have a recourse against the 
owners of goods for such part of the remuneration as pertains to assistance 
and salvage of such goods. 

(3) The recourse of the owner or of the outfitter of the ship against 
owners of goods shall remain subject to maritime rules. 


ArticLe 8. Neither the personal effects and baggage of the crew and 
passengers, nor articles transported under the regime of postal conventions, 
are to be included in the property, either for purposes of calculating the 
remuneration, or with regard to the recourse to be exercised. 


ArTICLE 9. (1) Indemnity and remuneration actions must be brought 
within one year from the end of the operations of assistance. 

(2) The method of calculating the limitation period, as well as the 
causes of suspension and interruption of such period, shall be determined 
by the law of the court before which the case is brought. 


ArTICLE 10. Any agreement for assistance and salvage entered into at 
the time and under the influence of danger may, at the request of one of the 
parties, be annulled or modified by the court, if it considers that the terms 
thereof are not equitable, and particularly when the remuneration is ex- 
cessively large or small and out of proportion with the services rendered. 


ARTICLE 11. (1) To hear indemnity or remuneration actions the follow- 
ing authorities shall have jurisdiction, in the territory of each one of the 
High Contracting Parties, at the option of the plaintiff: the judicial authori- 
ties of the defendant’s domicile, those of the place where the operations 
of assistance and salvage were effected and, if there has been an attachment 
of the aircraft or of the cargo salved, the judicial authorities of the place of 
such attachment. 

(2) If different salvors bring action before jurisdictions located in 
different countries, the defendant may, before each one of them, produce 
a statement of the aggregate amount of the claims and monies due, with a 
view to preventing the limits of his liability from being exceeded. 


ArTICLE 12. Any person who has the right to use an aircraft and who 
uses it for his own account shall be termed the operator of the aircraft. 
In case the name of the operator is not recorded on the aeronautic register 
or any other official document, the owner shall be deemed to be the operator 
subject to proof to the contrary. 


ARTICLE 13. This Convention shall apply to government ships and air- 
craft, including military, customs and police ships or aircraft, with reserva- 
tion of the provisions of Article 11 relating to jurisdiction and, as regards 
military, customs and police ships or aircraft, with reservation of the pro- 
visions of Article 2 relating to the obligation of assistance and salvage. 


ARTICLE 14. The provisions of this Convention shall be applied with 
respect to all interested parties when either the assisting or salving ship or 
aircraft or the assisted or salved ship or aircraft belong to a government 
of one of the High Contracting Parties or is registered therewith. 
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C.LT.E.J.A. REPORT AND PRELIMINARY DRAFT OF THE 
CONVENTION ON THE LEGAL STATUS OF THE 
AIRCRAFT COMMANDER* 


I. General Statement 


The program of the CITEJA contains an item on the Legal Status of 
the Aircraft Commander. It has been on the agenda from the beginning of 
the CITEJA work, when the Experts, assembled for the first time, discussed 
the subjects to be included in the aggregate of private Air Law. 

I wish to emphasize the last words. The concept of the Commander, 
considered from the point of view of public law, was already known in air 
law before 1925-1926. In fact, by referring to the Paris Convention dated 
October 13, 1919, containing regulations on air navigation, we will find there 
Article 12 which gives a list of the aircraft personnel and mentions the 
commander first. Annex E of the above-mentioned Convention which deals 
with the minimum requirements for obtaining a pilot’s or navigator’s permit 
or license makes several references to the concept of a commander, without, 
however, making this a special class of personnel, from the standpoint of 
their studies. We shall not mention the Ibero-American Convention of 
November 1, 1926, which contains no new rules on our subject, and we shall 
consider the Pan American Cenvention of Havana dated February 20, 1928. 
The latter, in fact, is clearer; its Article 10 states that in international navi- 
gation all aircraft must leave under the supervision of a commander. Article 
13 corresponds to Article 12 (personnel) of the 1919 Convention; likewise 
Article 14 corresponds to Article 13 (recognition of permits and licenses) ; 
then, paragraphs 4 and 6 of Article 18 contain a few definite provisions on 
the functions of aircraft commanders. Finally, Article 25 establishes con- 
siderable analogy with maritime law by saying: “As long as a Contracting 
State shall have no suitable regulations the commander of an aircraft shall 
have rights and duties analogous to those of the captain of a merchant 
steamer, in conformity with the pertinent laws of each State.” The latter 
provisions, although very broad, can be construed to apply to public law as 
well as to private law. 

In the internal legislations of the States, the public law theory, as to 
the definition of the person of the aircraft commander, is still more pre- 
dominant. 

Most of these legislations are based upon the Paris Convention which, as 
we have seen, has completely left out the private character of the functions 
of the commander. Thus, the Polish law, contained in an order of the Min- 
ister of Communications dated November 26, 1928, and based upon Chapter 
IV of the decree-law of March 14, 1928, after having provided that the 
personnel of aircraft shall consist of a commander, the navigators, the pilots, 
the ship mechanics, and ship radio operators (§3), states that, as a rule, 
the commander is the navigator ($4); the French law of May 31, 1924, pro- 
vides generally that the commander, the pilots . . . must be provided with a 





* Document No. 119. These translations of Documents 119 and 127, follow- 
ing, furnished through the courtesy of Mr. Stephen Latchford, Treaty Division, 
Department of State, are published at this time for their value in connection 
with current studies on the legal status of aircraft. Translations of these 
documents have not hitherto been made by the Department of State, since the 
practice of translating C.I.T.E.J.A. documents had not been inaugurated when 
the above-mentioned documents were submitted. 
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certificate of qualification conforming with requirements to be determined by 
ministerial order. However, no rules have thus far mentioned a special com- 
mander’s certificate, and in no case has there been a definition of the 
aircraft commander. In the Italian legislation we find the concept of a 
commander in the law of August 20, 1923, but his duties are considered ex- 
clusively from the standpoint of public law (Articles 13, 22, 23, 24). The 
same applies to the regulations of January 11, 1925, (Articles 2, 37), where 
rules providing for an analogy with maritime law are also set forth. 

The Czechoslovak law of July 8, 1925 mentions the commander; among 
the personnel, however, it confines itself to a mention of the navigator and 
the pilot (Articles 12, 16). 

We do not wish to give a long list of references to foreign legislations. 
The general idea flowing therefrom is the following: the texts now in 
force deal almost exclusively with the public features of the commander’s 
duties. 

The task pursued by the CITEJA is entirely different. Without being 
able completely to segregate the two concepts (public law, private law) and 
without eliminating from its work the determination of disciplinary power 
and the authority of the commander, the CITEJA must deal with his com- 
mercial powers, his legal capacity, and with everything that concerns the 
success of the voyage undertaken, insofar as the interests of the traveler or 
the shipper so require. The draft convention which we have prepared de- 
velops the above-mentioned ideas, and a detailed statement of reasons ex- 
plains the text of each article. However, we wish at the outset to place in 
the foreground that idea that when we decide to entrust important duties 
and powers to the person called commander, it is important that such a 
person should truly be at the height of the task assigned. It will therefore 
be necessary for the concept of commander to cease being a general idea 
often identified with the concept of navigator. In the future this must be 
a person carrying a certificate of aircraft commander, in every way similar 
to the case of the ship commander. Otherwise the object of the regulations 
undertaken by the CITEJA will unfortunately not be attained. The issuance 
of certificates of commander does not concern the international convention; 
national legislations will take care of that; but our draft convention and 
the reasons accompanying it could not fail to mention such an important 
preliminary question. The article of the draft which is involved in the 
explanations which we have just given is Article 15. 

The first general question being thus explained, we shall now bring out 
the ideas upon which the draft convention is based. 

The author of the draft thought that the powers of a commander ought 
to be sufficiently broad. Without wishing to liken the legal status of an air- 
craft commander to that of a ship commander, there is no doubt, as the 
above-mentioned legislative examples show, that an aircraft commander 
requires special powers, the exercise of which is intended to insure the suc- 
cess of the aerial voyage. If, as has often been stated, such voyages do not 
last very long, they always take the apparatus in foreign countries (inter- 
national voyages) which are often remote; these voyages which involve 
transportation in a short time to places where legal conditions and 
conditions of livelihood are entirely different are those which must 
be borne in mind when we attempt to regulate the legal status of a 
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commander from an international standpoint. In that case the situation has 
nothing in common with that of a train conductor or a motorist, which 
situation is frequently and freely mentioned to diminish the importance of 
the contemplated regulations. The idea of the dimensions of the apparatus 
must be added to the idea of a distant voyage. The need of a commander 
will be felt more especially on large craft. Article 1 of the draft convention, 
accordingly, selects as a criterion for the compulsory appointment of a com- 
mander, the size of the apparatus judged by the number of persons carried 
and the volume of goods shipped. On small aircraft there is no compulsion 
to appoint a commander. The success and safety of the voyage require three 
kinds of powers; disciplinary powers toward the navigation personnel (crew), 
authority over the passengers, agency for the operator. 

At first glance, the first two may seem somewhat superfluous in a con- 
vention on private law; but this possible objection is not sound, because the 
powers of discipline and authority are introduced into the convention in the 
interest of third parties in order to insure for them the success of the voyage 
(Articles 3, 5). Nor is there any contradiction from the fact that we are 
introducing into the convention certain rules which are intimately bound with 
the safety of the voyage such as the right of the operator to dismiss the 
commander at any time (Article 12), the duties imposed upon the com- 
mander to ascertain that the apparatus is in good condition, and the obligation 
imposed upon him not to abandon the aircraft (Article 11); finally, the mak- 
ing of records of births and deaths which is trusted to him by the draft 
(Article 13). Obviously, the idea of the interest of third parties underlies 
all these provisions. 

As respects the powers of private law summed up in representation and 
legal agencies (Articles 6, 7, 8), these give the commander an important 
position and make him the true chief of an aerial expedition. As compared 
to the powers of a ship captain, in the first place, they are much more limited 
in point of time (Article 10), then they do not include certain arrangements 
traditionally made part of captain’s status; thus the operator cannot be sued 
in the person of the commander; the commander is not authorized to make 
bottomry loans; he does not have the right to sign contracts for the trans- 
portation of persons or goods, nor to deliver bills of lading, etc. The agency 
extends only to relations between the operator and the commander; relations 
between the commander and the shippers involve no special powers. As a 
matter of fact, it was found that, in such cases, the mere concept of 
negotiorum gestio would be sufficient to solve all the difficulties. Thus it 
was believed unnecessary in the present convention to deal with clauses of 
competition, because they are matters to be settled directly by the operator 
and the commander, in a special contract, and at any rate, are not to be 
dealt with in international regulations by convention. The same solution 
prevailed in connection with the question of prohibition for the commander 
to accept to carry persons or baggages for his own account. 

The question of liability of the commander is dealt with solely from 
the standpoint of his guarantee toward the operator who is sued by third 
parties on account of acts done by the commander (Article 9). The per- 
sonal liability of the latter is governed by general law and does not have 
to be governed by a convention. Likewise problems involving satisfaction of 
any possible claims which the operator might have against the commander 
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as an employee (questions of hierarchy and discipline) would be beyond the 
scope of the convention. 

We might add further that in order to solve difficulties involving civil 
rights, the draft has been based upon the French system of civil law; and 
as to analogies with maritime law, it has, in most cases, taken the German 
Code of Commerce as a basis. 

This general statement is completed by detailed statements of reasons 
accompanying hereinafter each article of the draft. 


II. Detailed Statement of Reasons 


ArTICcLE 1. The Commander of the aircraft shall be the person 
vested with the powers of safety, discipline and authority on board the 
aircraft, and representing the operator. 

Any aircraft capable of carrying at least X persons or X tons of 
goods must have on board a person especially invested with the powers of 
a commander. 

On other aircraft the appointment of a commander shall be op- 
tional. The duties thereof may be entrusted to the navigator or, in his 
absence, to the pilot, the latter, in the absence of a special agency, having 
only the powers of safety, discipline and authority, such as they are 
contemplated in this Convention. 

The choice of the commander and the granting of the special agency 
(paragraph 3), shall devolve upon the operator of the aircraft. 


The Article begins by giving a definition of the commander. This is a 
descriptive definition. On the one hand, it states what powers are granted 
the commander (safety, discipline, authority), on the other, it makes him the 


agent of the operator. The idea of agency, on the one hand, is borrowed 
from the civil law (minors, incapable, etc.) ; on the other hand it is based 
upon the special example of maritime law (ship captain). This agency 
occurs by operation of law (international convention), as a legal conse- 
quence of the choice of the commander. Thus we attain this result that the 
person of the commander is likened to the person of the operator, and that 
the latter is bound by the acts of the former. Considered from the stand- 
point of the creation of the agency, the legal relation involved may be called a 
tacit agency; once the commander is appointed, he is not required to pro 
duce a special power of attorney, and he acts by virtue of the powers which 
he derives from the law itself. 

The above system is not understood to be one which is compulsory upon 
all aircraft. It is costly and would be apt to bring about complications if 
it were conceived as a general system. Therefore, it becomes compulsory 
only for large aircraft, whether these are commercial or sporting aircraft. 
Here, the criterion is the size of the aircraft. The figures relating thereto 
(number of persons, weight of the cargo) are not given in the draft. In the 
opinion of the Reporter we might consider the figures of 25 persons and 5 
tons of goods. In brief, for aircraft coming under the above-mentioned 
requirements as to size, it would be compulsory to appoint a person especially 
designated for the functions of commander. 

On the other hand, such an appointment is optional on other aircraft, 
small aircraft. And in this case the rule on legal representation and tacit 
agency ceases to be absolute. The appointment of a definite person especially 
invested with the powers of commander is no longer required. The person 
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exercising such powers could be either the commander, as in the case of 
large aircraft in which case he would be appointed at will, or the navigator 
or the pilot, the latter, however, being provided with the special power of 
attorney indicating the scope of their rights and powers as respects repre- 
sentation of the operator. 

Concerning the powers affecting safety, discipline and authority, the 
navigator or the pilot shall derive those from the convention itself without 
being required further to show authority for such powers. 


Finally, it may happen that the navigator or the pilot has received no 
power of attorney from the operator. In such cases, their legal powers are 
nevertheless guaranteed them internationally by the convention. 

In the system of this convention, the operator is always the person con- 
sidered as the principal. The convention is not concerned with the problem 
of the legal relationship between aircraft and the operator. He may be 
the owner, the charterer, the user, etc.; the important point for the purposes 
of the convention is that he operates the aircraft. 

ArTICLE 2. The name of the aircraft commander or that of the 
navigator or pilot to whom a special agency has been given by virtue of 
Article 1, paragraph 3, must be recorded on the aircraft papers; this 
entry shall also be required in case the commander of the aircraft is 
the same person as the operator thereof. 

To protect the interests of third parties, it is absolutely necessary to 
provide for and to organize a system of publicity regarding the appointment 
of a commander. In the draft of convention we should have preferred 
simply referring to the documents of the aircraft which already exist in a 
large number of countries that have adhered to the Paris Convention of 
October 13, 1919. However, the system of books organized by the Paris 
Convention (Annex C) does not provide for a mention of the commander; 
moreover we cannot lose sight of the fact that there are some countries which 
are not parties to the 1919 Convention. Under these circumstances we had 
to confine ourselves to a more general expression, such as “documents of the 
aircraft,” which expression does not indicate in advance the technical de- 
tails of such documents and does not set up an obligation to make a general 
standardization at the present time. It is possible that the International Com- 
mission of Air Navigation (CINA) will have something to say with respect 
to the practical realization of the principle of publicity set forth in this article. 

Article 2 contemplates the three cases defined by article 1: 

The commander exercising full powers; 

_ The navigator or pilot to whom a special agency has been given (small 
aircraft) ; 

The navigator or pilot without an agency. 

In the first two cases, registration is compulsory. In the third, although 
it is desirable, it could not be required on the basis of this Convention, and 
it must be the effect of the texts which were reserved in Article 15 of the 
draft (public law). In order to avoid any confusion, the article makes it 
clear that the mere presence of the operator on board the aircraft does not 
per se make him commander. If he is to exercise all or some of the functions 
of the commander, his name must be regularly registered on the documents. 
The interests of the third parties are involved here. 
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ArTICLE 3. The aircraft commander shall be the master on board; 
he shall, during the course of the voyage, have disciplinary powers with 
respect to the navigating personnel (crew), and powers of authority with 
respect to the passengers. 

The peculiar character of aerial voyages considered (among other ways) 
in terms of their length in kilometers, flights over different countries, the 
necessity to pay strict attention to the safety of the voyage from a technical 
standpoint, are the underlying reasons for an idea to invest the comniander 
with powers without which he could not discharge the difficult task of 
directing international air voyages. Therefore, relying in a certain measure 
upon maritime law, it was necessary to set forth the rule that the commander 
is master on board. The idea also applies to the case involving the navigator 
or pilot even without special powers in the field of private law (Article 1, 
paragraph 3 at the end). 

The powers thus indicated and which will be further developed in sub- 
sequent articles are exercised with reference to the crew, and they also 
concern the relations between the commander and the passenger (authority). 
The life of the powers is limited to the time required for the voyage. The 
meaning of the term “duration of the voyage” has been the subject of subse- 
quent articles (9). 

Article 4. Disciplinary powers toward the navigating personnel 


(crew) shall consist in the right to give them orders which must be 
fully carried out and to insure compliance with the service regulations. 


It is not possible to provide for the details of disciplinary powers of the 
commander; these will be determined by the national law of each aircraft 


and will carry international approval, on condition that their exercise is not 
contrary to public policy in the country flown over, where their execution 
will be undertaken. The important thing is to emphasize the character of 
effective subordination of the personnel to the commander who is their rank- 
ing superior. That is the reason for mentioning full carrying out of orders. 
Article 4 is a supplement to Article 3 which it further develops. It therefore 
applies to any class of people covered by Article 3. 

ArtTIcLe 5. The powers of authority with respect to passengers shall 
consist in the right to demand that the latter comply with regulations 
of an internal character enacted for aircraft. 

Article 5 confirms the ideas stated in Articles 3 and 4. It deals more 
particularly with passengers but this makes no change whatever in the general 
arrangement of the rules. The commander is responsible for orderliness of 
the voyage and the regulations of all countries must provide him with all 
the means to secure the necessary authority over the passengers. These 
regulations, as well as the acts of the commander done on the basis thereof 
carry international sanction, provided that they are not contrary to public 
policy in the country where they are carried out. It goes without saying 
that, with respect to the passengers, the powers of the commander will be 
more restricted than they are with respect to the navigating personnel, in 
view of the fact that the commander is not the ranking superior of the 
passenger. 

ArTICLE 6. The commander of the aircraft shall have the right, even 
without a special agency: 

(a) to make the necessary purchases for the voyage undertaken; 





INTERNATIONAL REGULATION 85 


(b) to make the necessary repairs on the aircraft; 

(c) to incur the necessary expenditures to safeguard the baggage 
and the goods carried ; 

(d) to make loans in order to supply the needs indicated above 
under (a), (b) and (c); 

(e) to bring suit for the safeguard of all the above-mentioned op- 

erations ; 

(f£) to hire and dismiss members of the crew. 

With Article 6 we revert to the idea of representation and tacit agency, 
and to the powers which are inherent to the aircraft commander as a matter 
of right (Article 1). The navigator as well as the pilot wishing to avail 
themselves thereof must establish their rights by means of a special power 
of attorney. The idea of representation and tacit agency has been explained 
in the general statement and in the reasons given for Article 1. In Article 6 
we have the list of the rights for the exercise of which the commander needs 
no power of attorney. In making this list, we have considered the peculiar 
character of aerial voyages considered as a long distance voyage; moreover 
it has been our desire to take advantage of the century-old experience of 
maritime voyages which offer certain analogies with aerial voyages. 

Thus it was that we first mentioned purchases necessary for the voyage 
undertaken (a) and the right to make the necessary repairs on the aircraft, 
(b). Persons that are carried are interested in not being delayed in their 
voyage. If we did not give the commander the power, upon his own initia- 
tive, to make necessary purchases and repairs in the name of the operator, 
we would oblige him to communicate with the operator each time; and mean- 
while the voyage would be interrupted. In order to avoid these unpleasant 
consequences and to insure recovery of the price of supplies and services by 
contracting third parties, it was necessary to insert items (a) and (b) of 
Article 6 which had just been motivated. 

Under item (c) we have introduced the right to incur the necessary 
expenditures for the safeguard of baggage and goods carried. This provision 
is somewhat a part of the general obligation to insure the safety and the 
certainty of the voyage (as such it is binding on any person having charge 
of the voyage, whatever his designation may be), but it is based especially 
on the idea of the negotiorum gestio. The commander is not bound by con- 
tract with the shippers, but under certain conditions he will be their nego- 
tiorum gestor. 

As a supplement to the rights contained under items (a), (b) and (c), 
it was necessary to provide for the occasion where the commander would 
have to resort to credit. This credit will be facilitated if third party cred- 
itors have the certainty that behind the person of the commander he will 
find the person truly liable in the operator himself. On the other hand tc 
deny the commander this power would, in any case, amount to rendering 
illusory the rights defined in items (a), (c). It goes without saying that the 
right to make loans, although it is limited by the purpose of the loan, con- 
stitutes a very important prerogative which shows clearly that it could not 
be assigned as a matter of right to any other than a person especially in- 
vested with the duties of a commander. 

The same applies to items (e), (f). The duties provided under (e) 
involve the right to bring action. The exercise of this right requires a high 
sense of discretion with respect to facts and with respect to the law in each 
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contentious case; but sometimes the suit will become necessary. For legal 
actions, we have confined ourselves to mentioning the active side (actions 
as a plaintiff) and we have not taken from admiralty law the passive side. 
In other words, the draft of convention does not provide for the pos- 
sibility of suing the operator in person of the commander. It was found 
that this would expose the operator to risks which are too great. As respects 
the filing of suit the draft does not deal with the question as to whether 
the procedure of the court hearing the suit will consider the plaintiff com- 
mander as an agent of the operator, or whether it will allow the commander 
to sue in his own name. This question of procedure is left to the law of the 
forum, the final result from the standpoint of the convention (idea of 
representation) remaining the same. 

The ideas which underlie the powers defined above also explain the last 
of the powers (item (f)), namely, the power to hire and to dismiss mem- 
bers of the crew. This is a necessary power to insure the success of the 
voyage undertaken; but it can be exercised only by a properly qualified 
person. 

ArTICLE 7. The powers of the aircraft commander, specified in 
Article 6, may be enlarged in a special agency. 

They may also be restricted. However, the use of such a restric- 
tion as a defense against third parties is conditioned upon proof, by 
the operator, that the third parties in question had knowledge of the 
restriction involved. 

The enumeration contained in Article 6 does not have an absolute char- 
acter. It constitutes so to speak the system of general law; but it does not 
preclude the rule on the freedom of contract (private law contracts). The 
consequence of the rule on the freedom of contract may be translated in the 
enlargement as well as in the restriction of the powers under general law. 

The preceding ideas must be harmonized with the interests of the third 
parties having entered into contracts with the commander. The rights of 
third parties acquired in good faith must be placed under cover of any 
surprise. This matter is important especially in the event of restrictons. 
The third party who has dealt with the commander whose powers have been 
restricted may not be deprived from his benefits under the contract, so long 
as he has acted with all confidence on the basis of this convention and with 
particular reliance upon the entries on the aircraft papers. In order to attain 
a different result, he must be shown that he has acted with notice. In order 
to avoid any misunderstanding, it would be desirable to have the restrictions 
appear on the aircraft papers. This, however, is not made an absolute 
condition. 

ArtIc_e 8. The aircraft commander shall not have the right to sell 
the aircraft or to encumber it with mortgages or other real rights, with- 
out a special agency. 

The rule contained in Article 8 could already have been implied from 
the provisions in Articles 6 and 7. This rule, however, is of paramount im- 
portance, so it appeared useful to include it in the Convention in express 
terms. The solution is the same in admiralty law and in the mortgage law 
of many countries. The sale of property, the creation of mortgages, or of 
other real rights thereon requires a special agency, because they affect the 
very substance of the thing. 
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ARTICLE 9. The operator will always have a recourse in guaranty 
against the aircraft commander by proving fraud or negligence on his 
part, if he has suffered a judgment or even has been sued in damages for 
injuries caused by the acts of the commander. 

As regards the important problem of liability, the case to be borne in 
mind, for this Convention is that of the recourse of the operator, who is 
exposed to suits, against the guilty commander. In fact, the problem of 
liability, as contemplated from the standpoint of the interests of injured third 
paries, would have no place in this convention. For third parties, the idea 
of agency is sufficient, because all that will be done by the commander within 
the scope of the convention and of the agency, will be deemed to have been 
done by the operator. Cases reaching beyond the scope of the convention 
or of the agency might possibly occur; but, the settlement of such cases 
does not come within the problem of the “status” of the commader, There- 
fore, an injured third party believing that he has a cause of action on the 
basis of the provisions of the future Convention on Liability for Damages 
Caused to Third Parties on the Surface, may avail himself of the said 
provisions; but that will have no connection with the “status” of the com- 
mander. It might seem shocking, however, to place the latter under cover 
of any claim on the part of the operator, in the event where the commander 
would be guilty of fraud or negligence. Considerations of justice and 
equity prevent us from leaving him free from any liability, and from causing 
the operator to be held finally liable for the consequences of negligent or 
non-negligent tortious acts of the commander. It would be difficult in this 
connection not to keep the rule of general law on liability for any act causing 
damage to other persons, and the draft of Conventions in order to adopt 
that rule, selects the expedient of a recourse in guaranty for the benefit 
of the operator against his commander. This recourse may be exercised 
as soon as suit is brought against the operator; it would be prejudicial to 
the interests of the latter to wait for final judgment, because, in the mean- 
time, in the majority of cases, his recourse would necessarily become illusory. 
We might add that the conditions under which action in guaranty may be 
brought are not easily satisfied, because the burden to prove fraud or neg- 
ligence will rest upon the operator, and the solvency of the commander will 
in most cases be considered questionable. 

In spite of these considerations of a practicable nature with respect to 
the success of an action in guaranty, the system proposed in Article 9 ap- 
peared to some delegations to be too much of a burden upon the commander; 
it was pointed out, for example, that it would not be fair to have him share 
the liability for his errors of navigation, and it was proposed not to deal 
with that type of liability in this Convention. The question was left pending, 
and it will devolve upon the Committee to make a final decision, as I have 
suggested in the footnote to this Article. 

ArticLe 10. The aircraft commander, in the exercise of his duties, 
shall have disciplinary powers over his crew, as long as he requires their 
services. 





1. The principle contained in Article 9 has not yet been finally adopted 
by the Commission. The British delegation had proposed the complete deletion 
thereof, but since the Reporter could not accept that solution, the Commission, 
after having heard the views of several delegations, decided that the problem 
should be referred to the Committee for decision. (See minutes of the meetings 
of the Fourth Commission, May, 1931, pages 39-45. Document No. a. 
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The passenger shall be subject to the authority of the aircraft com- 
mander, as long as he is on board the aircraft. 

Representation of the operator by the aircraft commander shall last 
as long as the commander exercises his duties in connection with a 
specific voyage. 

The question of the duration of the commander’s powers must be settled 
differently according as relations with the navigating personnel (crew), with 
the passengers or with the operator (representation), are involved. 

With reference to relations with the navigating personnel, it is necessary 
to provide all the guarantees required so that the voyage may be made and 
terminated in a perfectly orderly manner. It was therefore necessary to 
make this provision sufficiently broad, and to rest it first upon the idea that 
the commander’s powers are bound with the exercise by him of his func- 
tions, and then upon the idea, which is blended with the first, that powers 
are to last as long as the commander will require the services of his crew. 
Thus it is that we consider the stops; since even during the stops the crew 
remains subject to discipline. 

As respects the passenger, the commander’s authority could go beyond 
the time during which such passenger remains on board the aircraft. lf 
the passenger leaves the aircraft, there is not the means of returning him 
thereto; he simply exposes himself to be left behind if he delays in return- 
ing to the aircraft. During stops on the airdromes, police authority no longer 
is encumbent upon the commander, after exit from the aircraft, but upon 
the authorities of the airdrome. Furthermore, it is not possible to foresee 
the details of the relations between the commander and the passenger during 
long-distance voyages. Only practice will suggest a solution to these cases 
(for instance, contribution in the salvage operation of aircraft, work under- 
taken to insure the safety of the voyage, etc.). 

Representation of the operator by the commander considered in point 
of time, is bound to two ideas: the exercise of his functions, and the relation 
of this exercise with a given voyage. As a matter of fact, it is necessary 
to combine the two ideas because the first one would not be sufficient where 
the commander would be hired for a fixed, prolonged period (for instance 
one year or more). The legal mandate could, in this case, have disastrous 
consequences for the operator; so it appears fully equitable to introduce at 
this point the idea of voyage, especially that the broadly construed powers 
of the commander (particularly Article 6) are the consequence of the neces- 
sity to insure the success of the voyage, and therefore they are included 
here in the light of the same idea of a voyage. 

ARTICLE 11. The aircraft commander must attend to the safety of 
the voyage; during the voyage the aircraft shall remain under his 
supervision and responsibility, and the commander must not leave the 
aircraft of his own free will, without serious reasons. 

The safety of the voyage must constitute one of the chief concerns of 
the commander. The fact that he must take care of it has caused different 
powers to be given him; the present draft convention deals with those powers. 
In addition to the general obligation, expressed in the form of a rule of 
supervision and responsibility, the text of Article 11 sets forth that the 
commander is required not to leave the aircraft during the course of the 
voyage, without serious reasons. It was necessary to emphasize all of these 
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obligations in order to give more assurance to the travelers, and clearly to 
express the idea that the special powers enjoyed by the commander are offset 
by burdens based upon elements of a public character inherent to the exercise 
of his functions. Determination of what will constitute serious reasons war- 
ranting the commander, where the occasion arises, to leave the aircraft, as 
mentioned at the end of the Article, is obviously a question of fact to be 
left to practice. 

ArticLe 12. The aircraft commander may be removed at any time 
during the course of the voyage, without prejudice to any civil claims 
which he may have against the operator. 

This continues the idea expressed in Article 11. Safety of the voyage 
requires perfect understanding between the operator and his commander. 
Possible quarrels between these two persons would constitute a danger for 
travelers. On the other hand, we must bear in mind that the commander 
is the representative of the operator, and that the latter will be bound by 
the acts of the commander. Under those circumstances, it has appeared 
extremely useful to make it a rule in the Convention that the operator is 
always free to remove the commander, regardless of the country in which 
he happens to be at the time. Such a removal is based upon reasons of a 
public character and has nothing to do with questions of breach of a con- 
tract; the latter problems will be solved by the rules of general law applicable 
to the contract. 

ArTICLE 13. Births and deaths occurring on board the aircraft shall 
be recorded on the aircraft documents by the aircraft commander who 
will issue transcripts thereof to the interested parties, and who must 
forward, as soon as possible, certified copies thereof to the competent 
authority of the country where the aircraft is registered, and to the com- 
petent authority of the country of the nearest landing, if the latter so 
requests. 

It was neither possible nor useful, in the text of an international Con- 
vention, to make the aircraft commander a public officer, in the formal and 
technical sense of this word, with all the legal consequences attaching to 
the records made by officials of that career. In fact, the differences between 
the various national legislations are too great on this point; and it would 
then be necessary to solve the additional question of the country of birth, 
attaching its nationality upon the child born in the aircraft. Therefore, it 
appeared to be much wiser not to go that far and to confine ourselves to a 
simple recording by the commander of facts concerning births and deaths, 
and to give him the duty of such recordings, without in any way considering 
possible conflicts as to nationality and without prejudice to the obligation of 
having a formal record made, after the voyage is terminated. 

However, this obligation to record births and deaths involves certain 
elements of public interest; it is not considered as an entry in the com- 
mander’s diary to be used by him in his report on the voyage, or in his 
description of the voyage. Third parties may have an interest in the con- 
firmation of the facts recorded; on the other hand, the record may be made 
according to the instructions and in the forms of the authorities of the 
country of registration; finally, the authorities of the country of the nearest 
landing may be interested in any changes occurring in the status of the 
persons carried. Thus we have: 1. the necessity to issue excerpts of the 
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records to the interested parties; 2. the furnishing of copies of the records 
made to the competent authorities of the country of registration; 3. a similar 
communication to the authorities of the country of the nearest landing, sub- 
ject, however, in this case, to a request by such authorities, in order 
not to increase correspondence beyond what is strictly necessary. All of 
these consequences are found in the text of Article 13. 

ARTICLE 14. Changes in the status of the aircraft commander and in 
the scope of his powers cannot be used as defenses against third parties 
unless the latter have had notice thereof. 

Article 2 of the draft Convention establishes the system of publicity with 
reference to the status of the commander and the extent of his powers. 
This system is based upon the entries to be made in the aircraft documents. 
It appears difficult however, to give absolute validity to these entries. The 
third party may allege that he had no notice of such entries. In such a case, 
the operator must prove that the third party did, in fact, have such notice. 
Moreover for small aircraft, in which case there is provided opportunity for 
a certain variation in the appointments of persons responsible and the extent 
of their powers, we must take account of the possibility that certain details 
regarding the extent of the powers will result in other, subsidiary elements 
of proof, aside from the documents of the aircraft. Among other cases, one 
might have in mind a navigator as having powers of representation, but 
carrying a special contract entered into with the operator, and exercising, as 
a result, certain functions of private law. It is obvious that his acts will 
have full validity, notwithstanding the omission to record the powers involved 
on the documents of the aircraft. Finally, Article 14, when compared 
with Article 7 will be found to express the same idea. 

ArtIcLeE 15. The provisions of this Convention shall not affect the 
provisions of the international conventions or internal laws concerning 
requirements of public law, with which an aircraft commander and any 
person exercising some of his functions on board the aircraft must 
comply. 

The purpose of Article 15 is to indicate clearly that the draft of Con- 
vention in no way diminishes the scope of internal laws and of international 
conventions governing air navigation from the standpoint of public law. 
If this draft provides rules for certain aspects of the public functions of 
the commander, this is only in respect to those functions which are intimately 
bound with the legal status of the commander, considered from the viewpoint 
of private interests, which form the chief object of this draft of Convention. 
At this point, it is well to repeat emphatically that internal legislations have 
not, thus far, introduced the practice of issuing special certificates for aircraft 
commanders. However, regulations covering this point of law and technique 
will soon become an urgent necessity upon which practical chances for the 
adoption of this convention will depend. Then again, it may be that the 
CINA will take the initiative and determine minimum requirements to obtain 
such certificates. The draft of the CITEJA, if we wish to remain within 
our own jurisdiction, can only indicate the problem in the reasons given for 
the draft of Convention, and add in the traditional wish expressed at the 
end of the draft a few words to convey the same idea. 

The end of the Article refers to the case where there would be a navi- 
gator or a pilot (Article 1, end of paragraph 3). 
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Article 16. Aircraft assigned exclusively to domestic navigation 
shall not be subject to the provisions of this Convention. 


Customary article in the works of the CITEJA. It confines the applica- 
tion of the international Convention to international transportation. 


VoEU 


The Committee proposes that the Conference express the wish that, 
in addition to applying this Convention the Contracting States bring 
their internal Jaws in conformity with the rules of the said Convention, 
and that they undertake, without delay, to establish minimum require- 
ments for obtaining certificates of aircraft commander. 


III. Text of Preliminary Draft of Convention? 


Article 1, The commander of the aircraft shall be the person vested with 
the powers of safety, discipline and authority on board the aircraft, and 
representing the operator. 

Any aircraft capable of carrying at least X persons or X tons of goods 
must have on board a person especially invested with the powers of a com- 
mander. 

On other aircraft the appointment of a commander shall be optional. The 
duties thereof may be entrusted to the navigator or, in his absence, to the 
pilot, the latter, in the absence of a special agency, having only the powers 
of safety, discipline and authority, such as they are contemplated in this 
Convention. 

The choice of the commander and the granting of the special agency 
(paragraph 3), shall devolve upon the operator of the aircraft. 

Article 2. The name of the aircraft commander or that of the navigator 
or pilot to whom a special agency has been given by virtue of Article 1, 
paragraph 3, must be recorded on the aircraft papers; this entry shall also be 
required in case the commander of the aircraft is the same person as the 
operator thereof. 

Article 3. The aircraft commander shall be the master on board; he 
shall, during the course of the voyage, have disciplinary powers with respect 
to the navigating personnel (crew), and powers of authority with respect 
to the passengers. 

Article 4. Disciplinary powers toward the navigating personnel (crew) 
shall consist in the right to give them orders which must be fully carried out 
and to insure compliance with the service regulations. 

Article 5. The powers of authority with respect to passengers shall con- 
sist in the right to demand that the latter comply with regulations of an 
internal character enacted for aircraft. 

Article 6. The commander of the aircraft shall have the right, even 
without a special agency: 

(a) to make the necessary purchases for the voyage undertaken; 

(b) to make the necessary repairs on the aircraft; 

(c) to incur the necessary expenditures to safeguard the baggage and the 

goods carried; 

(d) to make loans in order to supply the needs indicated above under 





2. Translated by A. Lebel, LLB; reviewed by F. G. Haskins and E. B. 
Christie. 
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(a), (b) and (c); 

(e) to bring suit for the safeguarding of all the above-mentioned op- 

erations ; 

(f) to hire and dismiss members of the crew. 

Article 7. The powers of the aircraft commander, specified in Article 6, 
may be enlarged in a special agency. 

They may also be restricted. However, the use of such a restriction as a 
defense against third parties is conditioned upon proof, by the operator, that 
the third parties in question had knowledge of the restriction involved. 

Article 8. The aircraft commander shall not have the right to sell the 
aircraft or to encumber it with mortgages or other real rights, without a 
special agency. 

Article 9. The operator will always have a recourse in guaranty against 
the aircraft commander by proving fraud or negligence on his part, if he 
has suffered a judgment or even has been sued in damages for injuries caused 
by the acts of the commander.3 

Article 10. The aircraft commander, in the exercise of his duties, shall 
have disciplinary powers over his crew, as long as he requires their services. 

The passenger shall be subject to the authority of the aircraft com- 
mander, as long as he is on board the aircraft. 

Representation of the operator by the aircraft commander shall last as 
long as the commander exercises his duties in connection with a specfic 
voyage. 

Article 11. The aircraft commander must see to the safety of the voy- 
age; during the voyage the aircraft shall remain under his supervision, and 
the commander must not leave the aircraft of his own free will, without 
serious reasons. 

Article 12. The aircraft commander may be removed at any time during 
the course of the voyage, without prejudice to any civil claims which he 
may have against the operator. 

Article 13. Births and deaths occurring on board the aircraft shall be 
recorded on the aircraft documents by the aircraft commander who will 
issue transcripts thereof to the interested parties, and who must forward, as 
soon as possible, certified copies thereof to the competent authority of the 
country where the aircraft is registered, and to the competent authority of 
the country of the nearest landing, if the latter so requests. 

Article 14. Changes in the status of the aircraft commander and in the 
scope of his powers cannot be used as defenses against third parties unless 
the latter have had notice thereof. 

Article 15. The provisions of this Convention shall not affect the pro- 
visions of international conventions or internal laws concerning requirements 
of public law, with which an aircraft commander and any person exercising 
some of his functions on board the aircraft must comply. 

Article 16. Aircraft assigned exclusively to domestic navigation shall not 
be subject to the provisions of this Convention. 





8. The principle contained in Article 9 has not yet been finally adopted 
by the Commission. The British delegation had proposed the complete deletion 
thereof, but since the Reporter could not accept that solution, the Commission, 
after having heard the views of several delegations, decided that the problem 
should be referred to the Committee for decision. (See minutes of the meetings 
of the Fourth Commission, May, 1931, pages 39-45, Document No. 84.) 
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VOEU: The Committee proposes that the Conference express the wish 
that, in addition to applying this Convention the Contracting States bring their 
internal laws in conformity with the rules of said Convention, and that they 
undertake without delay, to establish minimum requirements for obtaining 
certificates of aircraft commander. 

Leon BABINSKI 
Reporter, Fourth Commission 
Warsaw, September 27, 1931. 


C.I.T.E.J.A. DRAFT OF CONVENTION ON THE LEGAL STATUS 
OF THE AIRCRAFT COMMANDER* 


Article 1. (1) The Commander of the aircraft shall be the person vested 
with the powers of safety, discipline and authority on board the aircraft, and 
representing the operator. 

(2) Any aircraft capable of carrying at least X persons or X tons of 
goods must have on board a person especially invested with the powers of a 


commander. 

(3) On other aircrait the appointment of a commander shall be op- 
tional. In the absence of an appointed commander, the functions shall be 
performed by the navigator or, in his absence, by the pilot, the latter, in the 
absence of a special agency, having only the powers of safety, discipline 
and authority, such as they are contemplated in this Convention. 

(4) The choice of the commander and the granting of the special agency 
(paragraph 3), shall devolve upon the operator of the aircraft. 

Article 2. The name of the aircraft commander or that of the navigator 
or pilot to whom a special agency has been given by virtue of Article 1, 
paragraph 3, must be recorded on the aircraft papers; this entry shall also be 
required in case the commander of the aircraft is the same person as the 
cperator thereof. 

Article 3. The aircraft commander shall be the master on board; he 
shall have disciplinary powers with respect to the navigating personnel (crew) 
and powers of authority with respect to the passengers. 

Article 4. The aircraft commander shall have the right, even without a 
special agency: 

(a) to make the necessary purchases for the voyage undertaken; 

(b) to make the necessary repairs on the aircraft; 

(c) to take all necessary steps and incur the necessary expenditures to 

safeguard the baggage and the goods carried; 

(d) to make loans in order to supply the needs indicated above under 

(a), (b), and (c); 


(e) to hire and dismiss members of the crew. 


Article 5. (1) The powers of the aircraft commander, specified in 
Article 4, may be enlarged in a special agency. 





*Document No. 127; text adopted provisionally by the C.I.T.E.J.A. during 
the course of its Sixth Session held at Paris, on October 23 and 24, 1931. 
Translated by A. Lebel, LL.B.; reviewed by F. G. Haskins and E. B. Christie; 
furnished through the courtesy of Mr. Stephen Latchford, Technical Assistant, 
Treaty Division, Department of State. 

See note on preceding Document No. 119. 
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(2) They may also be restricted. However, the use of such a restric- 
tion as a defense against third parties is conditioned upon proof, by the op- 
erator, that the third parties in question had knowledge of the restrictions 


involved. 
Article 6. The aircraft commander shall not have the right to sell the 


aircraft or to encumber it with mortgages or other real rights, without a 
special agency. 

Article 7. (1) The aircraft commander, in the exercise of his duties, 
shall have disciplinary powers over his crew, as long as he requires their 
services, 

(2) The traveler shall be subject to the authority of the aircraft com- 
mander, as long as he is on board the aircraft. 

(3) Representation of the operator by the aircraft commander, as well 
as the power to perform the acts mentioned in Article 4, shall last as long 
as the commander exercises his duties in connection with a specific voyage. 

Article 8. The aircraft commander must attend to the safety of the 
voyage; during the voyage the aircraft shall remain under his supervision, 
and the commander may not leave the aircraft of his own free will, with- 
out serious reasons. 

Article 9. Births and deaths occurring on board the aircraft shall be 
recorded on the aircraft documents by the aircraft commander who will issue 
transcripts thereof to the interested parties, and who must forward, as soon 
as possible, certified copies thereof to the competent authority of the country 
where the aircraft is registered, and to the competent authority of the coun- 
try of the next landing, if the latter so requests. 

Article 10. The provisions of this Convention shall not affect the pro- 
visions of international conventions or internal laws concerning requirements 
of public law, with which an aircraft commander and any person exercising 
some of his functions on board the aircraft must comply. 

Article 11. Aircraft assigned exclusively to domestic navigation shall 
not be subject to the provisions of this Convention. 

VOEU: The Committee proposes that the Conference express the wish 
that, in addition to applying this Convention, the Contracting States bring 
their internal laws in conformity with the rules contained therein, and that 
they undertake, without delay, to establish minimum requirements for obtain- 
ing certificates of aircraft commander. 


LEAGUE OF NATIONS, COMMUNICATIONS AND TRANSIT 
ORGANIZATION: CUSTOMS EXEMPTION FOR LIQUID 
FUEL USED IN AIR TRAFFIC 


The report of the Second Committee on the Work of the Communica- 
tions and Transit Organization During the Year 1935-36, submitted to the 
Assembly of the League of Nations, Geneva, Switzerland, on October 9th, 
1936,1 contained the following reference to the work of that body on the 
question of Customs clearance of liquid fuel used in air traffic: 


“In the sphere of air navigation, the Communications and Transit Or- 
ganization can claim another success. After consulting the Governments 





1. Official No.: A. 78. 1936. VIII. 
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of the European States concerning the text of an arrangement which should 
meet the wishes of those interested in air navigation, the Organization reports 
that almost all the replies received approved the text in question, the object 
of which is to obtain certain facilities for the Customs clearance of liquid 
fuel used in air traffic. This arrangement, completed by the usual clauses, 
has been submitted to the Council in the form of a draft Agreement on 
Customs Exemption for Liquid Fuel used in Air Traffic. On the proposal 
of the United Kingdom representatives on the Council, the latter agreed 
that the Government of the United Kingdom should take the necessary steps 
for the Agreement in question to be shortly opened for signature by the 
European States in London. 

“In this connection, the United Kingdom delegate informed the Second 
Committee that his Government would at once forward the text of the 
Agreement to all European Governments. 

“The Second Committee noted the above statement with satisfaction and 
expressed the hope that the Governments would give the question all the 
attention it deserved, so that the Agreement in question, whose application 
would be of such great service to air traffic, might enter into force as soon 


as possible.” 

The draft text of the Agreement is contained in an earlier note by the 
Secretariat of the Advisory and Technical Committee for Communications 
and Transit, Geneva, March 6th, 1936. That note is here set out in full 
in order to give as complete a history as possible of the proposed agreement: 


League of Nations Advisory and Technical Committee for 
Communications and Transit? 


Customs Exemption ifor Liquid Fuel Used in Air Traffic: Note by the 
Secretariat 

During its last session, the Advisory and Technical Committee for Com- 
munications and Transit instructed its Chairman to approach in its name 
the Council of the League of Nations, in order that, on the basis of the text 
previously submitted to the Governments of such States, steps might be 
taken as soon as possible for the conclusion of an agreement between 

European States for customs exemption for liquid fuel used in air traffic. 
As a result of the steps taken by the Chairman of the Committee in 
this matter, the Council of the League of Nations examined this question 
at its 90th session (January, 1936). The Acting Secretary-General of the 
Committee has the honour to forward herewith to the members of the Com- 
mittee, for their information, an extract from the minutes of the Council 


concerning this question. 


Extract From the Minutes of the 5th Meeting of the Council of the League of 
Nations (90th Session) Held on January 23rd, 1936 

M. HoerSCHELMANN (Union of Soviet Socialist Republics) presented the 
following report: 

“On November 9th, 1935, the Advisory and Technical Committee for 
Communications and Transit adopted the following resolution concerning 
Customs exemption for liquid fuel used in air traffic: 

‘The Advisory and Technical Committee, 

‘Having taken note of the Secretariat’s report concerning the question 
of Customs exemption for liquid fuel used in air traffic and the replies 
received from Governments to the Circular Letter on this subject sent 
to them on August 20th, 1934: 

‘Notes that almost all the replies are favourable to the conclusion of 
an agreement on the basis of the text proposed in the said Circular Letter, 
and is of opinion that, in these circumstances, the question might form 
the subject of such an agreement between European States; 





2. C. C. T./611, Geneva, March 6, 1936. 
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‘Therefore instructs its Chairman to approach the Council of the 
League of Nations in its name in order that steps may be taken as soon 
as possible for the conclusion of an agreement between European States 
on the basis of the text formerly submitted to the Governments of such 
States. The Committee ts of opinion that this purpose might be attained 
either by the opening of a protocol for signature or, if it be found neces- 
sary, by the meeting of a short Conference which would enable the Gov- 
ernments to exchange their views on the subject before signing the text 
of an agreement. 

‘The Committee nevertheless thinks it particularly important that, 
in the event of a Conference being summoned, its success should not be 
compromised by the extension of its programme to questions other than 
the draft agreement, the text of which has been submitted to the Govern- 
ments for preliminary consideration.’ 


“In performance of the task assigned to him in the fourth paragraph 
of this resolution, the Chairman of the Advisory and Technical Committee 
has requested the Secretary-General to take the necessary steps to enable 
the Council to reach a decision on the question dealt with in this resolution. 

“The Council is therefore called upon to consider the conclusion of an 
agreement for the putting into force of the following text, on which the 
Governments of the European States have expressed their views: 

‘On arrival, the fuel and lubricants which are contained in the 
ordinary tanks of the aircraft shall not be liable to Customs or other 
duties. No quantity, however, may be disembarked free of duties. 

‘On departure, fuel and lubricants intended for the refuelling of an 
aircraft proceeding to another contracting State are exempt from Cus- 
toms or other duties. Nevertheless, in the case of a landing in its own 
territory, the State in which the aircraft has obtained its supply may 
make the granting of the exemption subject to certain specified conditions.’ 


“My colleagues have had an opportunity? of acquainting themselves with 
the discussions and the report concerning this question, which reproduces 
in particular the observations made by certain Governments on the proposed 
text. 

“From a study of these documents, it would appear that the said ob- 
servations can, if necessary, be embodied by the Governments concerned in a 
protocol of signature to be attached to the agreement. In these circumstances, 
it does not seem necessary for the drafting of the agreement to be preceded 
by the short Conference subsidiary mentioned in the Advisory and Technical 
Committee’s resolution. 

“T therefore feel I may submit to my colleagues the attached agreement, 
which reproduces the text in question, completed by the usual clauses. This 
agreement is accompanied by a protocol of signature. 

“T have the honour to propose that the Council agree that these instru- 
ments shall be opened for signature by European Governments. 


Annex 


Agreement Concerning Customs Exemption for Liquid Fuel 
Used in Air Traffic 


“The undersigned, duly authorized for the purpose, declare that the 
States which they represent, 

“Being desirous of increasing the facilities for international air traffic 
and of concluding for this purpose an Agreement designed to afford, subject 
to reciprocity, certain advantages to aircraft, 

“Have agreed on the following provisions: 


“ARTICLE 1. On arrival, the fuel and lubricants which are contained in 
the ordinary tanks of the aircraft shall not be liable to Customs or other 
duties. No quantity, however, may be disembarked free of duties. 


3. See Document C. 458. M. 240. 1935. VIII, pages 19-20, 42-45. 
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“On departure, fuel and lubricants intended for the refuelling of an 
aircraft proceeding to another contracting State are exempt from Customs 
or other duties. Nevertheless, in the case of landing in its own territory, 
the State in which the aircraft has obtained its supply may make the granting 
of the exemption subject to certain specified conditions. 


“ARTICLE 2. The present Agreement, which shall be open for signature 
by European States, shall be ratified. 

“The instruments of ratification shall be deposited with the 
which shall notify all the signatory States of their receipt. 


“ArTICLE 3. Each High Contracting Party may make the effect of its 
ratification dependent upon ratification by one or more States designated 
by it in the instrument of ratification, whether as regards the home territory 
of such States or as regards the territories referred to in Article 7 hereunder. 


“ARTICLE 4. The present Agreement shall come into force three months 
after the receipt by the of the ratifications given on behalf of 
five States. Ratifications the effect of which is subject to the condition 
referred to in Article 3 shall not be reckoned in the above number until 
the said condition is fulfilled. 


“ARTICLE 5. Ratifications received after the deposit of the fifth ratifica- 
tion shall take effect three months after the date of their receipt by the 
or three months after the date on which the conditions referred 

to in Article 3 are complied with. 


“ARTICLE 6. The present Agreement may be denounced by any High 
Contracting Party on written notice being sent to Such de- 
nunciation shall take effect six months after the date of its receipt by 


and shall only be operative as regards the State giving such 
notice. shall notify the signatory States of any denuncia- 
tion received by it. 


“ArticLE 7. Any High Contracting Party may, at the time of signature 
or ratification, declare that, in accepting the present Agreement, he assumes 
no obligation in respect of all or any of his colonies, protectorates and 
overseas territories, or territories under his suzerainty or under mandate. 
In such case, the present Agreement shall not apply to the territories named 
in such declaration. 

“Any High Contracting Party may subsequently notify the 
that he proposes to apply the present Agreement to all or any of the terri- 
tories referred to in the declaration mentioned in the foregoing paragraph. 
In such case, the Agreement shall apply te all the territories referred to in 
the notification three months after receipt of such notification by 

“Separate notice of denunciation may also be given for any of the above- 
mentioned territories; the provisions of Article 6 shall apply te such 
denunciation. 


“ARTICLE 8. The present Agreement does not impose upon a contracting 
State any obligations conflicting with its rights and duties as a Member of 
the League of Nations. 


“ARTICLE 9. The present Agreement, the French and English texts of 
which are both authentic, is made in a_single copy, which shall remain 
deposited in the archives of Certified copies shall be transmitted 
to all European States. 

“In faith whereof, the undesigned have affixed their signatures to the 
present Agreement. 

. oo errr 2 this in a single copy, which shall be 
deposited in the archives of ; certified copies shall be transmitted 
to all European States Members and non-Members of the League of Nations.” 
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Protocol of Signature to the Agreement Concerning Customs 
Exemption for Liquid Fuel Used in Air Traffic 


“On signing the Agreement concerning Customs exemption for liquid 
fuel used in air traffic of this day’s date, the undersigned, duly authorized 
for this purpose and acting on behalf of their respective Governments, make 
the following declarations: 

“(a) The Government of declares 
“(b) The Government of declares 
“(c) The Government of declares 

“In faith whereof, the undersigned have affixed their signatures to the 
present Protocol. 

“Done at in a single copy, which shall be 
deposited in the archives of ; certified copies shall be transmitted to 
all European States Members and non-Members of the League of Nations.” 


M. Hoerschelmann added that, in the meantime, certain information had 
been received according to which it appeared that the United Kingdom 
Government, which, from the outset, had shown a special interest in this 
question, would be prepared to take all necessary steps in order to give 
effect to the decision which the Council might adopt on the subject of the 
proposed agreement. 

Mr. Epen (United Kingdom of Great Britain and Northern Ireland) 
said that the Rapporteur had been good enough to refer to the interest which 
His Majesty’s Government in the United Kingdom had always shown in 
the matter under discussion. The United Kingdom Government would 
therefore be prepared to take the necessary steps in order to open in London 
at an early date, to be fixed later, an agreement concerning Customs exemp- 
tion for liquid fuel used in air traffic and the protocol of signature of the 
said agreement for the signature of European States, and would advise the 
interested Governments accordingly. 

M. HoerscHELMANN (Union of Soviet Socialist Republics) said that if 
the Council supported the proposal of the United Kingdom Government, 
with which the Soviet Government was in entire agreement, the former 
Government would of course have to complete the formal clauses of the 
proposed agreement, in connection with which all further necessary action 
would devolve upon that Government. The clauses in question had been 
left blank in the text, so as not to prejudice the Council’s decision on that 
point. 

The conclusions of the report were adopted, together with the proposal 
made by the representative of the United Kingdom. 


BELGIUM RATIFIES ROME CONVENTION ON 
THIRD PARTY LIABILITY‘ 


By a note dated November 7, 1936, the Italian Ambassador at Washing- 
ton informed the Acting Secretary of State that the instrument of ratification 
by Belgium of the convention for the unification of certain rules relating to 
damages caused by aircraft to third parties on the surface, signed at Rome, 
May 29, 1933, was deposited with the Italian Government on October 14, 1936. 


BELGIUM RATIFIES ROME CONVENTION ON 
PRECAUTIONARY ATTACHMENT> 


By a note dated November 7, 1936, the Italian Ambassador at Washington 
informed the Acting Secretary of State that the instrument of ratification 





4. Department of State, Treaty Information, Bulletin No. 86, p. 17, No- 
——. 
. Ibid. 
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by Belgium of the convention for the unification of certain rules relating 
to the precautionary attachment of aircraft, signed at Rome, May 29, 1933, 
was deposited with the Italian Government on October 14, 1936. The con- 
vention has been ratified by Belgium, Germany, Italy, Spain and Roumania. 


BRITISH TERRITORIES ADHERE TO WARSAW 
CONVENTION® 

By a note dated October 8, 1936, the Polish Ambassador at Washington 
informed the Secretary of State that, on July 4, 1936, the Polish Government 
was notified by the Government of Great Britain of the adherence by the 
territories enumerated below to the convention for the unification of certain 
rules relating to international transportation by air, and additional protocol, 
signed at Warsaw on October 12, 1929. 

Malay States: (a) Federated Malay States: Négri Sembilan, Pahang, 
Perak, Selangor; (b) Unfederated Malay States: Johore, Kedah, Kelantan, 
Perlis, Trangganu, and Brunei. 

North Borneo. 

Sarawak. 

Tonga. 

The adherence of these territories to the above convention and to its 
additional protocol became effective, in accordance with paragraph 3, arti- 
cle 38, of the convention, 90 days after July 4, 1936, namely, October 2, 1936. 


ITALY RATIFIES ROME CONVENTION ON 
PRECAUTIONARY ATTACHMENT* 


By a note dated October 27, 1936, the Italian Ambassador at Washington 
informed the Secretary of State that the instrument of ratification by Italy 
of the convention for the unification of certain rules relating to the precau- 
tionary attachment of aircraft, signed at Rome May 29, 1933, was deposited 
on September 29, 1936. 


INTERNATIONAL CHAMBER OF COMMERCE: 
SUB-COMMITTEE ON AIR LAW 


Recommendations in regard to the establishment of “free transit zones,” 
the inclusion of air risks in accident and life insurance policies, and the 
simplification of the formalities of the refund of customs duties paid on 
merchandise subsequently not delivered to the consignee, were made at a 
meeting of the International Chamber of Commerce’s Sub-Committee on 
Air Law which met in Paris on 17th of November, 1936, under the chairman- 
ship of Dr. Kurt Weigelt, Director of the Deutsche Bank und Disconto- 
Gesellschaft, Berlin, and Vice Chairman of the Board of Directors of the 
Deutsche Lufthansa. 

Members present at the meeting included Mr. H. Cornelius, Managing 
Director, Sabena Air Company, Brussels; Mr. Henry Fabry, Advocate at 
the Court of Appeal of Paris; Mr. Pierre Comoz, Secretary of the Board of 





6. Department of State, Treaty Information, Bulletin No. 85, p. 13, Oc- 
tober 13, 1936. 

7. Department of State, Treaty Information, Bulletin No. 85, p. 14, Oc- 
tober, 1936. 
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Directors of Air-France, Technical Advisor of the Air Transport Committee 
of the LC.C.; Prof. H. Oppikofer, Head of the Institute for Air Law at 
the University of Leipzig; Major K. M. Beaumont, D.S.O., Barrister, Lon- 
don; Mr. R. Sasaki, Japanese Aeronautical Inspector, Japanese Embassy, 
Paris; and Mr. James J. O'Neill, Assistant American Administrative Com- 
missioner of the I.C.C. 

The Committee recommended the establishment of what it termed 
“free transit zones” in every airport where international through traffic is 
important. A part of the landing ground should be set aside for this purpose. 
At present goods 1n transit are subject to detailed examination by the customs 
authorities at each landing of an aeroplane coming from abroad. This in- 
volves not only considerable delay, but creates difficulties for the maintenance 
of the time-table schedule. With the proposed free transit zones, the aero- 
plane would be able to continue its flight or goods would be trans-shipped 
from one plane to another without the intervention of the customs authorities, 
the latter, however, reserving the right to make test examinations if thought 
necessary. 

A second recommendation urges that all countries should agree to refund 
the duties paid on goods which subsequently cannot be delivered to or are 
refused by the consignee. For this purpose, a uniform procedure and a 
uniform document analogous to the British Drawback Shipping Bill should 
be adopted. 

Taking the view that air transportation should be placed on the same 
footing as other means of transportation, the Committee recommended that 
accident and life insurance policies should include air risks of passengers on 
regular air lines over continental routes without additional premium, and 
that this treatment should progressively be applied also to transcontinental 
flights. 

The Committee also discussed the conditions which should govern the 
liability of air-carriers towards their customers in case of delay. Its recom- 
mendations will be finally drawn up at a future meeting with a view to their 
being proposed as a basis for the revision, in regard to this point, of the 
International Warsaw Convention. 





FOREIGN JURISPRUDENCE 


GREIN V. IMPERIAL AIRWAYS, LIMITED* 


Lorp Justice GREER: The majority of the Court have come to the 
conclusion that the appeal of the Imperial Airways, Limited, should be 
allowed with costs. Unfortunately, I dissent from that view. 

I have stated my opinion at considerable length, at much greater length 
than I would have done if I had not been differing from my learned 
brethren. What we propose to do is what is frequently done in the House 
of Lords and the Privy Council, to state the result of the appeal and hand 
down our written Judgments to Counsel for consideration, with the request 
that when they have finished they should hand them to the Reporter. The 
reason why we take this course is because it is necessary that there should 
be a change in the Court tomorrow morning. 

I should have said that the majority of the Court has decided that this 
is a case of international carriage, and therefore the Judgment in favor 
of the Defendants should be reduced to the equivalent of 125,000 francs, 
and divided in the same proportion as the learned Judge thought. With 
regard to the question of the costs below, I want to hear what is to be said 
about them. 

Mr. MurpHy: I was going to submit to your Lordship that there 
should be no costs against my client on the issue of negligence. It was an 
issue which occupied a great deal of time, and it was an issue in which the 
Defendants took it upon themselves to contest and have contested strenuously 
throughout. It is an issue on which the learned Judge found against them, 
and, as I understand, your Lordships at least have not found in their favor. 


Lorp Justice GREER: You may take it that we have found against 
them. 


Mr. Murpuy: That reinforces my humble submission. Your Lordship 
appreciates that this is in the nature of a test case, but at the same time 
it so happens—it does not always happen in the case of an aeroplane acci- 
dent—that questions of costs are of considerable importance, because all 
the relatives of the deceased happen to be people in rather humble circum- 
stances. I only say that as an excuse for rather dwelling on this matter. 


Lorp Justice Greer: I think that Mr. Miller’s clients should have the 





*In the Supreme Court of Judicature, Court of Appeal; Royal Courts of 
Justice, before Lord Justice Greer, Lord Justice Greene and Mr. Justice Talbot. 
Decided July 13th, 1936. : 

From the shorthand notes of Shedlock & Stammers, 87, Chancery Lane, 
wenden, W. C. 2, and Messrs. Walsh & Sons, 4, New Court, Lincoln’s Inn, 


Mr. A. T. Miller, K. C., and Mr. H. G. Robertson (instructed by Messrs. 
Beaumont & Son) appeared for the Appellants. Mr. Harold Murphy, K. C., and 
Mr. Clive Burt (instructed by Messrs. Wordsworth, Mar Johnson & Shaw) ap- 
peared for the Respondent. 

Copy of this judgment furnished through the courtesy of Dr. A. W. Brown, 
British member of the C.1.T.E.J.A., and Mr. Stephen Latchford, Technical As- 
sistant, Treaty Division, Department of State, Washington, D. C. 

For opinion in the High Court of Justice, King’s Bench Division, Royal 
Courts of Justice, by Mr. Justice Lewis, see 7 JoURNAL oF AIR LAW 128 (1936). 
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general costs of the action and the costs of the trial, except in so far as 
they were increased by their disputing the allegation of negligence. 

Mr. Miter: May I say just one word before your Lordships decide 
that? Might I say a word about this issue of negligence? I am not certain 
that it is convenient to argue what we want to submit until we hear how 
your Lordships have dealt with the matter. The issue of negligence was, in 
fact, in the course of the hearing, a number of separate issues which may 
well be separable on taxation in that there were allegations against Imperial 
Airways, Limited, on negligence in various respects. They were said to have 
provided an inefficient machine, for one thing, and a number of specific 
allegations were definitely put upon the record, each of which was con- 
tested, and upon only one of which did the Plaintiffs succeed. If your 
Lordship says, as my friend has asked, that we are not to have the costs 
of the issue of negligence, that would rule out a number of costs upon 
matters, no doubt, which arose under that heading, but in relation to which 
we in fact succeeded in the Court below, and upon which I imagine when 
we hear your Lordships’ Judgment we shall find that there has been no 
change in the Court of Appeal. 

Mr. MurpHy: Might I make a suggestion which would shorten things 
for the time being. I certainly would desire to read your Lordship’s Judg- 
ment before finally dealing with this matter. I will tell your Lordship why. 

Lorp Justice Greer: I am afraid that you may not be able to speak to 
us at all until the year 1937. We may not be able to sit together. 

Mr. MurpHy: Even if there were two members of your Lordship’s 
Court, it may be sufficient so far as we are concerned. I will tell your 
Lordship why I attach so much importance to this. 

Lorp Justice Greer: I do not want you to anticipate events, but there 
is quite a possibility that you may never get this Court together again. 

Mr. Murpuy: I was going to say this. The point, as I understand it, 
that your Lordship has decided upon is a point of international carriage, 
which was a point that was introduced by amendment at a very late stage in 
the Court below. I would desire to have an opportunity of dealing with 
that. 

Lorp Justice Greer: Will you be content if the question of costs in 
the Court below should be dealt with by myself and Mr. Justice Talbot? 
Mr. Mureuy: Most certainly, as far as I am concerned, my Lord. 

Lorp Justice GREER: What do you say, Mr. Miller? 

Mr. Miter: We should be entirely content that that course should be 
followed, but we would prefer that the matter should be dealt with now 
rather than the Court should disperse and consider it at a later date. 

Lorp Justice Greer: We think that you should have the general costs 
of the action down to the trial, and two-thirds of the costs of the trial. 

Mr. Mitter: If your Lordship pleases. There is some money in 
Court, as to which we need your Lordship’s order—I think it is money paid 
in by us—and also some money paid in by my learned friend’s clients as 
security for costs. I am told that that money has come out, so that it is 
merely the money that we have paid in with a denial of liability. May we 
have your Lordship’s Order for the payment out of that money to the 
Defendant’s Solicitors? 

Lorp Justice Greer: Yes, on the usual authority. 
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Mr. MurpHy: Would your Lordship allow me to add this? I used 
the prase “test action” a few moments ago. There are other cases arising 


out of this accident. 

‘Lorp JusTICE GREER: Do you wish to go to the House of Lords? 

Mr. Murpuy: I would desire an opportunity of considering that. Your 
Lordship usually leaves that question over, but would your Lordship give 
me leave now? 

Lorp Justice GREER: Yes, I think so. We have thought about it. 

Mr. Murpuy: I am obliged. 

Lorp Justice Greer: It does not follow that you need go. 

Mr. MurpHy: No, my Lord, but different considerations apply in the 
other actions, and they are not necessarily the same class of ticket, and so 


forth. 


Judgment 


Lorp Justice GrEER: This is an appeal by the Defendants from the 
Judgment of Mr. Justice Lewis whereby he awarded to the Plaintiff for 
herself and her daughter, as dependents, the sum of £4,000 damages in re- 
spect of a claim under the Fatal Accidents Act commonly known as ‘Lord 
Campbell’s Act. Mrs. Grein’s late husband was killed in an accident in 
Belgium when travelling as a passenger in the Defendants’ aeroplane the 
“Apollo,” through the aeroplane colliding with the large wireless station 
near Ruysselede. The Plaintiff alleged that the death of her husband was 
due to the negligent management of the aeroplane. The Defendants by 
their Defense as it was after the amendment at the trial raised the following 
defenses: (1) They denied all the allegations of negligence. (2) They 
alleged that the case was one of International carriage within the meaning 
of the Carriage by Air Act, 1932, 22 & 23 Geo. V. cap. 36, which gave the 
force of law to Articles agreed to at the Convention of Warsaw. (3) They 
relied alternatively on a clause in the contract as putting an end to the 
right of action of the deceased, and therefore barring the dependants from 
bringing an action based on Lord Campbell’s Act. The action was partly 
heard before the Long Vacation in 1935, and resumed in the following 
Michaelmas Term. Until the action was resumed after the Long Vacation 
the Defendants had not by their pleadings or at the hearing raised the point 
that the case was governed by the Carriage by Air Act, 1932, but they were 
allowed to amend their Defense to raise this question, the Plaintiff having 
also leave to amend her claim. The Statement of Claim was then amended 
by claiming in the alternative the English equivalent of 125,000 French 
francs, i. e., £1,670, the amount to which the rights of the dependents were 
limited if the case was held to be one of International carriage. 

I propose to consider the second and third questions before dealing 
with the Judge’s findings of negligence. It is necessary to state in some 
detail the fact proved before the Court of Appeal with reference to the 
contract made between the late Mr. Grein and Imperial Airways, Limited. 
At the hearing of the action the legal advisers of the Plaintiff and the 
Defendants thought that the ticket taken out by Mr. Grein was a return 
ticket to Brussels and back, and a copy of a return ticket to Brussels was 
accepted by both sides as representing the ticket taken by the deceased. Be- 
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fore the case reached the Court of Appeal it was discovered that a mistake 
had been made, and that the ticket which had been taken out—the outward 
half of which had been given up at Antwerp—was a return ticket to Ant- 
werp. When this appeared, we thought it right to admit evidence of the 
circumstances attending the taking of the return ticket to Antwerp. It was 
proved that the deceased had on the 15th December, 1933, applied to Messrs. 
Cook’s representative at 30, Mincing Lane, London, for a ticket to Antwerp 
and back. At this agency Messrs. Cook’s local agent did not issue a ticket, 
but secured a reservation, accepted payment of the amount payable for a 
return ticket to Antwerp, in accordance with the advertised price, and gave 
the applicant a voucher which he could exchange at the Defendants’ office 
at Victoria Station for a ticket. The deceased paid to Messrs. Cook’s agent 
the sum of £6-8-0, which was the advertized price of a return ticket to 
Antwerp, and received from him a voucher in the following form: 


Form No. 293 B. No. GB/EVB 12482. 

Head Office: EXCHANGE | This original 
IMPERIAL AIRWAYS, L1b. VoucHer B | for 
and/or subsidiary & |__ Passenger 
associated Companies. 

Airway Terminus 

Victoria Station 
London. S.W.1I. 

Telephone Victoria 2211 
Telegrams. Impairlim. 
To the Booking Clerk: 

Imperial Airways, Ltd. 

Date 15-12-33. 
Victoria. S.W. 
In exchange for this voucher please furnish Bearer Mr. J. T. Grein 


with one 15 day return ticket by air from London to Antwerp via Brus- 
sels valid for 23rd December, 1933, at 9.30 hrs. 


Amount of fare (s) £6-8-0 
Amount paid £6-8-0 


Balance (if any) to be paid RE oe Se oe ey oe 
on receipt of ticket (s) {——— os Pn Ltd. Agent 
Office 


bo. Mincing Lane E.C.3 





IssuED SUBJECT To THE TERMS AND 


Not Transferable— — 
ConDITIONS PRINTED OVERLEAF. 


On the back of the voucher there were printed these words: 


“Terms and Conditions. This voucher must be presented at the Office 
on which it is drawn. It is issued subject to accommodation being avail- 
able, and to any adjustment of fares which may occur before date of 
presentation, owing to change of route or alteration in rates or any 
other circumstances. This voucher is issued by Imperial Airways, 
Limited, its Subsidiary Companies, and/or their agents on the express 
condition that the contract of carriage hereby contemplated is subject 
to the General Conditions of Carriage of Passengers and Baggage, which 
are applicable to both internal and international carriage. These General 
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Conditions of Carriage are based upon the Convention of Warsaw of 
12th October, 1929, in so far as concerns international carriage within 
the special meaning of the said Convention. The said conditions are 
available for inspection at the Company’s offices and an extract there- 
from is printed upon the cover of the ticket to be issued in exchange 


for this voucher.” 


On the 16th December Mr. Grein went to the Defendant’s office at 
Victoria Station, where he received in exchange for the Voucher a ticket 
the outward part of which is as stated hereunder. The ticket consisted of 
three parts marked C, B and A. C being the counterfoil for the passenger 
to keep, B the part which he had to give up at the destination, and A the 
part which he has to give up at the place of departure. The only parts 
that could be reproduced in Court were parts A and B. The following is a 
true copy of parts A and B: 

A B 


IMPERIAL ArRWAYS, LTD. IMPERIAL Airways, LIMITED 
and/or Subsidiary Companies 


; 105 
ii eee = No. GB/OCR. 510544 (a) Fare £4-0-0 
ne a Passenger’s Namegflr. J. T. Grein.. 








From .Lond Londo 


To ...Antwaerp 
vaitor Rawal Stopping™ 
Date .23Al2/33 Comp Bin. 
Car Depattuse ....08.45 Name and weg of Casfier or 


varriers ....,...S9abena, Brussels....... 
‘hie Sates... Carriers > abexa, Brussels 


Serviced .> For Conditiénsvof Prccgee: See Back 
Valid DaRB/IB/ 8S Agent 


for epartusd Fg 
Car. 48.45 


Air. 09.30 


Stamp nn eae COT y ETS LAL. 
pal Stamp 


Place of issue: London 
For Airport of Date of issue: 16/12/33 


Departure For Airport of Destination 

















On the back of B appears: 


The Contract of carriage is subject to the General Conditions of 
Carriage of Passengers and Baggage, which are applicable to both in- 
ternal and international carriage. These General Conditions of Carriage 
are based upon the Convention of Warsaw of 12th October, 1929, in so 
far as concerns international carriage within the special meaning of the 
said Convention. An extract from these Conditions is printed upon the 
cover of this ticket. 


It is impossible to reproduce part C as this was retained by the pas- 
senger, and was probably lost with him. This, however, is unimportant, the 
most material portion of the outward part of the ticket being the portion 
marked B. With regard to the return portion of the ticket, the only part 
that could be produced was that which is marked A, being the part given 
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up by the passenger on taking his place in the aeroplane at Antwerp. Part A 
of the return half of the ticket was in the following words: 


A. 


IMPERIAL AIRWAYS, LTD. 
GB/OCR 





eeee has 
Antwerp... S Posi eee aoe mason 
London 


30/ 
Car Departure “4 


Air . SO. Be Bais inv eevee 


Service .. QA ROP ENA er ee ee ofa EAU 





Agent 

> 

3 

QA 
ACL. 
Stamp 


wm 
_ 





For Airport of 
Departure. 





No doubt the other two parts of the ticket were similar in form to the out- 
ward part, with the difference that the journey would be described as from 
Antwerp to London instead of London to Antwerp, and there would be a 
reference in part A to an airport of departure, and in part B to an airport 
of destination. It seems clear that until Imperial Airways Ltd. issued a 
ticket to Mr. Grein in exchange for a voucher they made no contract with 
him to carry him to Antwerp on the proposed date, and back to London if 
he presented himself for the return journey in the period of 15 days. If no 
accommodation was available, Imperial Airways, Ltd., could have refused to 
issue him a ticket; if it was available on the date mentioned the proposing 
passenger would be entitled to receive a ticket incorporating the general con- 
ditions, and when issued the ticket and general conditions would constitute 
the contract of carriage entered into between the traveller and Imperial Air- 
ways, Ltd. It seems quite clear that if a passenger took one ticket outwards 
for London to Antwerp and another inwards for Antwerp to London, neither 
the carriage from London to Antwerp nor the carriage from Antwerp to 
London would be international carriage. I cannot see that if the passenger 
pays for both journeys in advance when he buys his ticket for the two journeys 
in London at a reduced fare, this can be held to make the return journey inter- 
national carriage. Both on the outward half and on the inward half the follow- 
ing words were endorsed :—“The contract of carriage is subject to the General 
Conditions of Carriage of Passengers and Baggage, which are applicable to 
both internal and international carriage. These General Conditions of Car- 
riage are based upon the Convention of Warsaw of 12th October, 1929, inso- 
far as concerns international carriage within the special meaning of the said 
Convention. An extract from these Conditions is printed upon the cover 
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of this ticket.” Thus each half of the ticket contained a complete record of 
the undertaking of Imperial Airways, Ltd., with regard to the journey or 
carriage to which it applied, whether outward or return. Article 2 of the 
General Conditions so far as material is as follows: Para. 1: Before he 
begins his journey the passenger must be provided with a passenger ticket. 
Para. 2: The passenger is bound to retain his ticket throughout the journey. 
He must when required produce it to any official in charge and surrender it 
at the end of the journey. Para. 3: (1) The passenger ticket shall contain 
the following particulars: (a) the place and date of issue; (b) the places of 
departure and destination; (c) the name and address of the carrier or car- 
riers. The passenger ticket shall contain also the name of the passenger and 
the amount of the fare. The paragraphs apply to all contracts of carriage 
whether international or not. Sub-paragraphs (2) and (3) of paragraph 3 
read as follows: (2) So far as concerns international carriage, as defined 
by Article 1 paragraph 2, the passenger ticket shall contain in addition the 
following particulars: 

(d) the agreed stopping places, for which summarized descriptions pub- 
lished by the carrier may be used; 

(e) a statement that the carriage is subject to the rules relating to lia- 
bility set out in the Convention of Warsaw of 12th October, 1929, upon 
which these Conditions are based. 

(3) The carrier has the right to alter the agreed stopping places in case 
of necessity without any such alteration having the effect of depriving inter- 
national carriage, as defined by Article 1 paragraph 2, of its international 
character within the meaning of this provision. These sub-paragraphs refer 
only to a contract for international carriage. Article 13 provides as follows: 
“Article 13: Conclusion of the contract of carriage. Paragraph 1: Except 
as provided by Article 2 paragraph 6 and Article 9 paragraph 3, the contract 
of carriage is made effective immediately on acceptance by the passenger of 
the passenger ticket, and, so far as concerns the carriage cf baggage, the 
baggage check.” Article 16 is in the following words: “Refunds. Paragraph 
1: No claim for refund of the fare paid for carriage can be entertained 
when a traveller does not arrive or arrives late for a journey for which a 
reservation has been made. Paragraph 2: If a flight is cancelled owing to 
meteorological conditions or for any other reason, or if the aircraft returns to 
the airport of departure with the passenger the latter shall be entitled to the 
return of the fare paid for the carriage of himself and his baggage. Para- 
graph 3: In the event of a flight being interrupted the passenger is entitled 
to the return of a proportion of the fare paid for himself and his baggage 
corresponding with the non-flown mileage, unless the carrier completes the 
carriage by other means or makes himself responsible for the cost of for- 
warding by other means of transport. In such event he shall only be liable to 
refund the. difference in fare, if any. Paragraph 4: All rights to refund 
are extinguished unless a claim is made within a period of 3 weeks from 
the date fixed for the journey.” I reserve consideration of the Articles 
relating to the liability of carriers, as they appear to me to be material only 
to the third question raised by this appeal. 

For the definition of “international carriage” reference must be made to 
Article 1 paragraph (2) of the Convention which is given the force of law 
in the territories of the United Kingdom by the Carriage by Air Act, 1932. 
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Section 1 of the Act reads as follows: “1. Provisions of Convention to have 
force of law. (1) As from such day as His Majesty may by Order in 
Council certify to be the day on which the Convention comes into force as 
regards the United Kingdom, the provisions thereof as set out in the First 
Schedule to this Act shall, so far as they relate to the rights and liabiltiies 
of carriers, passengers, consignors, consignees and other persons and subject 
to the provisions of this Section, have the force of law in the United Kingdom 
in relating to any carriage by air to which the Convention applies, irrespective 
of the nationality of the aircraft performing that carriage. (2) His Majesty 
may by order in Council from time to time certify who are the High Con- 
tracting Parties to the Convention, in respect of what territories they are 
respectively parties and to what extent they have availed themselves of the 
provisions of the Additional Protocol to the Convention, and any such Order 
shall, except in so far as it has been superseded by a subsequent Order, be 
conclusive evidence of the matters so certified. (3) Any reference in the 
said First Schedule to the territory of any High Contracting Party to the 
Convention shall be construed as a reference to the territories subject to his 
sovereignty, suzerainty, mandate or authority, in respect of which he is a 
party. (4) Any liability imposed by Article seventeen of the said First 
Schedule on a carrier in respect of the death of a passenger shall be in sub- 
stitution for any liability of the carrier in respect of the death of that pas- 
senger either under any Statute or at common law, and the provisions set 
out in the Second Schedule to this Act shall have effect with respect to the 
persons by and for whose benefit the liability so imposed is enforceable and 
with respect to the manner in which it may be enforced. (5) Any sum in 
francs mentioned in Article twenty-two of the said First Schedule shall, for 
the purposes of any action against a carrier, be converted into sterling at the 
rate of exchange prevailing on the date on which the amount of any damages 
to be paid by the carrier is ascertained by the court.” As I read sub-section 
(4) it only applies to a case of liability arising out of a contract for inter- 
national carriage, and has no application to a contract for a “carriage” that 
is not international. Article 1 (2) of the First Schedule defines “interna- 
tional carriage” as follows: “(2) For the purposes of this Convention the 
expression “international carriage means any carriage in which, according 
to the contract made by the parties, the place of departure and the place of 
destination, whether or not there be a break in the carriage or a transhipment, 
are situated either within the territories of two High Contracting Parties, 
or within the territory of a single High Contracting Party, if there is an 
agreed stopping place within a territory subject to the sovereignty, suzerainty, 
mandate or authority of another Power, even though that Power is not a 
party to this Convention. A carriage without such an agreed stopping place 
between territories subject to the sovereignty, suzerainty, mandate or author- 
ity of the same High Contracting Party is not deemed to be international 
for the purposes of this Convention.” At all material times Belgian territory 
was not the territory of a High Contracting Party. 

The accident in which Mr. Grein lost his life occurred at the Wireless 
Station near Ruysselede in Belgium, and to bring the “carriage” or to bring 
the “carriage” or journey within the Schedule, the carriage or journey must 
be one which by the contract was one from London to London via Antwerp 
as a stopping place. In my Judgment the “carriage” which was in course of 
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being performed by the respondents’ aeroplane at the time of the accident 
was plainly by the terms of the contract not a carriage from London to 
London, with a stopping place at Antwerp. The contract, in my Judgment, 
was one in which Imperial Airways, Ltd., undertook to carry the deceased 
from London as the place of departure to Antwerp as the destination, with 
an additional undertaking, subject to certain conditions, to carry him back 
from Antwerp to London. With all respect to those who differ from me, I 
think the contract was a contract to carry Mr. Grein to Antwerp, with a 
stopping place at Brussels (see Time Table) and to carry him back from 
Antwerp to London if he complied with certain agreed conditions (which it 
is unnecessary for the present purpose to specify), with a stopping place at 
Brussels. If I take a ticket at Euston for Liverpool, Euston is my station 
of departure and Liverpool my destination, whether I take a single ticket or a 
return ticket. Suppose, for the sake of illustration, I have taken a return 
ticket. The porter at Euston asks me what is my destination, my answer 
would be Liverpool. gf I ask him what are the stopping places on the jour- 
ney he would probably in most cases say Rugby and Crewe, he would cer- 
tainly not say Liverpool. It would, in my opinion, be a misuse of language 
to describe the journey I was about to take as a journey from Euston to 
Euston with a stopping place at Liverpool. In the present case the return 
part of the ticket cannot be produced as it was destroyed with the passenger, 
but we have the outward half given up at Antwerp, and that part of the 
inward half given up at Antwerp when Mr. Grein took his seat in the ill- 
fated “Apollo,” and we are entitled to conclude that the destroyed ticket was 
in the same terms as the part given up at Antwerp. The outward half 
describes the carriage or journey as from London to Antwerp with agreed 
stopping places as per Company’s time table. The only stopping place in the 
time table is Brussels. The ticket contained, partly in print and partly in 
writing “Return Valid for 15 days” and stated the fare (for the outward 
journey) at £4. As appears from the part of the return half “A” the fare 
is stated to be £2-8-0, and the journey as one from Antwerp to London. 
The specimen ticket used at the trial under the impression that the ticket was 
to Brussels and back, shows that the return half to be given up at Croydon 
or maybe at Victoria, contained the words “Agreed stopping places as per 
Company’s time table.” In my judgment, the contract made by the Company 
with Mr. Grein was to carry him by aeroplane from Croydon to Antwerp, 
with an agreed stopping place at Brussels, with an additional undertaking 
subject to certain conditions to carry him back for a fare of £2-8-0 from 
Antwerp to Croydon, with a stopping place at Brussels. If this be right, the 
journey on which he met with his death was not international carriage, and 
the Plaintiff’s claim is not limited to 125,000 francs. 

If it be suggested that the Statute fails to be interpreted in the light of 
the Articles of the Warsaw Convention this is indeed true to this extent, 
that if there be any doubt or ambiguity in the language used, the Statute 
should be so interpreted as to carry out the express and implied provisions 
of the Convention. But in my Judgment the definition contained in the Con- 
vention makes the character of the carriage or journey depend on the con- 
tract entered into by the passenger with the carrier. In the present case the 
contract seems to me clearly to be a contract for two carriages, as I have 
already stated. If it be said that so to construe the Statute and the contract 
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leaves unsolved a problem that the Convention was intended to solve i. e. the 
problem of deciding which law should be applied to liability for “accident,” 
this problem is definitely not solved in the case of a return ticket from 
Antwerp to London, nor in respect of a single ticket either way, and it is ac- 
cordingly wrong in my opinion to assume that the Convention was intended, 
in the case of carriage between the territory of a High Contracting Party 
and that of a non-contracting party, to avoid the difficulty of deciding which 
law should apply. It falls too far short of fulfilling such intention to justify 
the assumption. 

The Appellants’ second contention raises a question of very great diffi- 
culty. If it be right, the remedy of the Plaintiff under Lord Campbell’s Act 
is entirely barred, and she will be worse off than if the contract be one of 
international carriage. It is contended that Lord Campbell’s Act only 
applied to acts, neglects or defaults which are torts, and has no application 
to a claim based on breach of contract, even though the breach be a breach 
of an undertaking to carry with reasonable skill amd care, and two cases 
mentioned in the Judgment of Mr. Justice Lewis were especially relied on. 
It is plain from the express words of Lord Campbell’s Act that if for any 
reason the deceased could not have brought any action for his own damages 
at the time of his death, the dependents have no right of action. And, 
argued the Appellants, by Article 18, Para. 5 the deceased having given up 
all his rights of action otherwise than under the contract, the failure to per- 
form their contract was not an act, neglect or default for which, had he lived, 
Mr. Grein could have maintained an action and recovered damages. The 
argument was in two parts. First, it was said that the words “act, neglect or 
default” referred only to acts neglects or defaults that are torts, and do not 
refer to acts, neglects or defaults that are mere breaches of contract, and it 
was argued in the second place the only breach of contract in respect of which 
Mr. Grein could have claimed was the breach of a promise to pay him dam- 
ages if he was injured by accident, and that this breach—the failure to pay 
damages—was not the cause of his death. It is therefore important to decide 
in the first place what was the nature of the breach of contract which would 
have given rise to a claim for damages by Mr. Grein if he had been hurt 


instead of being killed. 

Article 18, paragraph 2 says: “The liability of carriers under the pro- 
visions of Article 18, paragraph 1 sub-paragraph 1 (a) applies to accidents 
occurring on board the aircraft or in the course of any of the operations of 
embarking or disembarking.” 

Then paragraph 5 says: “Passengers and baggage are accepted for car- 
riage only upon condition that, except in so far as liability is expressly pro- 
vided for in these Conditions of Carriage, no liability whatsoever is accepted 
by the carriers, or their employees, or parties or undertakings employed by 
them in connection with their obligations, or their authorized agents, and 
upon condition that (except in so far as liability is expressly provided for in 
these Conditions) the passenger renounces for himself and his representa- 
tives all claims for compensation for damage in connection with the carriage, 
caused directly or indirectly to passengers or their belongings, or to persons 
who, except for this provision, might have been entitled to make a claim, 
and especially in connection with surface transport at departure and destina- 





FOREIGN JURISPRUDENCE 111 


tion, whatever may be the legal grounds upon which any claim concerning 
any such liability may be based.” 

Then Article 19, paragraph 1 (a) says: “In the event of the death or 
wounding of a passenger or any other bodily injury suffered by a passenger.” 
Then paragraph 1 (3) says: “Carriers are not liable if they prove that they 
and their agents have taken all necessary measures to avoid the damage, or 
that it was impossible for them to take such measures. In the carriage of 
baggage the carriers are not liable if they prove that the damage was occa- 
sioned by negligent pilotage or negligence in the handling of the aircraft or 
in navigation, and that, in all other respects, they and their agents have taken 
all necessary measures to avoid the damage.” Then paragraph 2 (1) says: 
“In the carriage of passengers the liability of carriers for each passenger is 
limited to the sum of 125,000 francs unless a larger sum has been agreed 
upon. Where, in accordance with the law of the Court seized of the case, 
damages may be awarded in the form of periodical payments, the equivalent 
capital value of the said payments shall not exceed 125,000 francs.” 

The contract seems to me to mean that the carrier promises to be liable 
for damage due to accident provided that he is not to be liable if he proves 
that by his agents or servants he exercised all reasonable skill and care in 
taking all necessary measures to avoid causing damage by accident to the 
passenger, or proves that it was impossible to take such measures. This 
seems to me to amount to a promise not to injure the passenger by avoidable 
accident, the onus being on the carrier to prove that the accident could not 
have been avoided by the exercise of reasonable care. (See per Lord 
Dunedin in City of Montreal v. Watt and Scott, Ltd., 1922, 2 Appeal Cases, 
page 555, hereinafter referred to.) Damages are payable for breach of 
contract not because the contract is to pay damages, but by reason of a 
breach of contract in respect of which the Court awards damages. By the 
finding of the learned Judge, with which I agree (as will shortly appear), 
I think it was sufficiently proved that the Appellants failed to exercise the 
measure of skill and care required of them, and thereby broke their contract 
with Mr. Grein, and would have been liable to him for such breach if he 
had survived. Lord Campbell’s Act provides as follows: “Whereas no 
Action at law is now maintainable against a person who by his wrongful act, 
neglect, or default may have caused the death of another person, and it is 
oftentimes right and expedient that the wrongdoer in such case should be 
answerable in damages for the injury so caused by him: Be it therefore 
enacted by the Queen’s most Excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the Authority of the same, that whensoever 
the death of a person shall be caused by wrongful act, neglect, or default, 
and the act, neglect or default is such as would (if death had not ensued) 
have entitled the party injured to maintain an action and recover damages in 
respect thereof, then and in every such case the person who would have been 
liable if death had not ensued shall be liable to an action for damages, not- 
withstanding the death of the person injured, and although the death shall 
have been caused under such circumstances as amount in Law to felony.” 
In my Judgment the liability arises where the wrongful act is a breach of 
contract to exercise reasonable care, and if the death of a passenger is 
occasioned thereby an action lies uncer Lord Campbell’s Act on behalf of 
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the dependents there mentioned. A fairule to exercise reasonable care is a 
“neglect” whether the duty to exercise such care arises from contract or 
tort. It is a wrongful neglect if it be a breach of contract, even though the 
contract prohibits an action of tort. 

The two cases relied on, Haigh v. Royal Mail Steam Packet Co., 53, Law 
Journal, Kk. B. 640, and the “Stella,’ 1900 P. 161, are not applicable, as in 
those cases the deceased in respect of whose death the actions were brought, 
had given up for good consideration all claims, whether in contract or tort. 
The principle of law from which the rule “Actio personalis moritur cum 
persona” is derived was considered in Baker v. Bolton, 1 Campbell, 493. 
and in Admiralty Commissioners v. S. S. “Amerika,” 1917 A. C. 38, it was 
based on a long settled rule of law that in a Civil Court the death of a 
human being cannot be complained of as an injury, sce per Lord Sumner, 
at p. 50. The object of Lord Campbell’s Act was to get rid of the rule that 
no cause of action could arise from the death of a third person by wrongful 
act, neglect, or default as that was a public wrong and not a private injury. 
There is no report of any case deciding that where negligence gives rise to a 
claim for breach of contract, Lord Campbell’s Act gives no remedy to de- 
pendents. In my Judgment a liberal interpretation should be given to the 
Act, and the words “act, neglect, or default” should be held wide énough to 
include a negligent breach of contract. 

In City of Montreal v. Watt & Scott, Ltd., 1922 2 A. C. 555, Lord Dun- 
edin in interpreting the words contained in the Canadian Code with regard to 
liability imposed on those who had things under their control, stated that in 
their Lordships’ view the words “unable to prevent the damage complained 
of” meant “unable by reasonable means. It does not denote an absolute 
inability.” These words seem to me to be applicable to Article 18 of the 
General Conditions. The result of this is in my Judgment, that the Appel- 
lants undertook liability for what are described in the contract as accidents 
unless they were able to establish that they could not by reasonable means 
have avoided causing the damage. The effect of this is to put upon them 
the obligation of disproving negligence, leaving them liable for damages for 
negligence if they failed to disprove it. Even without the assistance of 
Lord Dunedin’s Judgment I think this is the right construction to give to the 
Article in question, otherwise the person suffering damage by accident would 
be able to recover unless the Defendants established that nothing whatever 
that they could have done would have prevented the damage complained of. 
The damage would not have occurred if the aeroplane had not started on the 
day in question, even though, as the Judge has found, it was quite reasonable 
and proper for the aeroplane to start. The learned Judge has summarized 
with great care all the facts relating to the question whether negligence was 
sufficiently proved. It seems to me quite clear that the deceased man, while 
retaining his own right to sue for damages, binds his dependents by his 
contract. They dre not prevented from suing in cases in which he has given 
up his rights, because they are:bound by the deceased’s contracts, but be- 
cause by the express words of the Statute their right to sue for their dam- 
ages is subject to the deceased having had a right to sue for his own dam- 
ages at the date of his death. But an agreement by the deceased to limit 
his damages is not binding on the dependents. In Nunan v. The Southern 
Railway Company (1924 1 K. B. p. 223) Lord Justice Scrutton says: “The 
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Fatal Accidents Act, has, I think, been interpreted, by authorities which are 
binding on us, to mean that the dependents have a new cause of action, yet 
cannot recover on that cause of action unless the deceased had at the time 
of his death a right to maintain an action and recover damages for the act, 
neglect or default of which they complain. He may have lost such a right 
in a number of ways; he may have been guilty of contributory negligence; 
he may have made a contract by which he excluded himself from the right 
to claim damages, and in such a case as that the decisions in Haigh v. Royal 
Mail Steam Packet Co. and The “Stella’ show that the right of his de- 
pendents would be also barred. Again he may have lost his right from 
failure to make a claim within the period limited by some statute; or he may 
have lost it by reason of a release by accord and satisfaction. In all these 
cases, if he could not have brought an action at the time of his death neither 
can his dependents. Then it is argued that if that is so his dependents must 
equally be bound if he has made an agreement which, while leaving him a 
cause of action, limits the amount which he can recover. I agree that it 
looks odd that he should be able to bar his dependents entirely, and yet 
should not be able to bar them in part, but one must be guided by the words 
of the statute. The moment one attempts to transfer the provisions as to 
the amount of the liability (as distinguished from the liability itself) from 
the contract of the deceased to the rights of his dependents one gets into a 
difficulty. For their damages are not the same as the damages of the de- 
ceased; they are calculated on quite a different principle. . . . Under these 
circumstances we must follow the language of the statute, and that lan- 
guage compels us to say that as the dead man could at the time of his 
death have brought an action for some damages his dependents can bring 
an action for their own and quite different damages. I agree that the appeal 
must be dismissed.” Lord Justice Atkin says: “The words of the section 
are satisfied; the man had at the time of his death a right to maintain an 
action and recover some damages, and that is enough. The answer to the 
former alternative is that the dependents under the Fatal Accidents Act have 
an entirely different cause of action from that which the deceased person 
had. In the words of Lord Blackburn in The Vera Cruz, their cause of ac- 
tion is ‘new in its species, new in its quality, new in its principle, in every 
way new.’ Under those circumstances, if the contract made by the deceased 
is only a contract that puts a limit to the amount of the damages that he can 
recover, it is difficult to see how that can have any relation to a claim made 
by the dependents on a different cause of action and in respect of a different 
measure of damages. The circumstances may be entirely different. The de- 
ceased person could, if he were alive, only bring an action to recover com- 
pensation for his own personal injuries, which ex hypothesi fall short of the 
consequences of his death. . . . For my part I fail to see any logical rela- 
tion between the fact that there is a limit to the damages which the deceased 
person could have recovered and the amount of the damages recoverable by 
the dependents.” I agree with Mr. Justice Lewis’ view that there was no 
negligence before Gittins the pilot sent his unavailing message asking for his 
bearings, and I also agree with his conclusion that after the pilot failed 
to get any message from Haren he was guilty of negligence in continuing 
his flight at a height below the height of the wireless masts instead of 
trying to get above the cloud, or if that was too dangerous, turning round 
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to go back to Haren. He must have known that he was approaching the 
vicinity of the wireless station. He had lost his way and did not know 
whether he was South or North of the railway, and he chose the least 
prudent of several courses open to him. 

It was further argued by Mr. Robertson that we ought to hold the 
damages excessive. I think the Judge’s estimate was not an unreasonable 
estimate of the loss which in all probability the widow and daughter of Mr. 
Grein suffered by his death, and I see no reason why we should order a new 
trial on the ground of excessive damage. I refer to what I said in Flint v. 
Lovell, 1935 1 K. B. p. 354, as to the considerations that ought to weigh 
with the Court of Appeal when asked to order a new trial on the ground 
that the damages awarded are too large. I fail to see any good ground for 
regarding them as excessive in the present case. The learned Judge had to 
consider the probability of a successful business man like Mr. Grein re- 
covering from the effect of the slump and regaining his ability to earn a 
large inconie out of which he might be expected to make adequate provision 
for his wife and daughter. 

If my judgment prevails, the appeal will be dismissed with costs. 

Lorp Justice GREENE: The Carriage by Air Act 1932 was passed for 
the purpose of giving binding effect in this country to the Convention signed 
at Warsaw on the 12th October, 1929, a translation of which (omitting the 
preamble) is set out in the Schedule to the Act. In approaching the con- 
struction of such a document as this Convention it is I think important at the 
outset to have in mind its general objects so far as they appear from the 
language used and the subject matter with which it deals. The object of the 
Convention is stated to be “the unification of certain rules relating to inter- 
national carriage by air.” By “unification of certain rules” is clearly meant, 
“the adoption of certain uniform rules,” that is to say, rules which will be 
applied by the Courts of the High Contracting Parties in all matters where 
contracts of international carriage by air come into question. The rules laid 
down are in effect an international code declaring the rights and liabilities 
of the parties to contracts of international carriage by air; and when by the 
appropriate machinery they are given the force of law in the territory of a 
High Contracting Party they govern (so far as regards the Courts of that 
Party) the contractual relations of the parties to the contract of carriage 
of which (to use language appropriate to the legal systems of the United 
Kingdom) they become statutory terms. 

The desirability of such an international code for air carriage is appar- 
ent. Without it questions of great difficulty as to the law applicable to a 
contract of international carriage by air would constantly arise. Our Courts 
are familiar with similar questions arising under contracts of through car- 
riage otherwise than by air; and it is easy to imagine cases where questions 
of the greatest difficulty might arise as to which law or laws governed the 
contract and whether different laws might not apply to different stages of 
the journey. So far as regards questions which have arisen in our Courts 
I need do no more than refer to such well known cases as Peninsular & 
Oriental Steam Navigation Co. v. Shand (1865) 3 Moore P. C. (N. S.) 272, 
and Cohen v. South Eastern Railway Co. (1877) L. R. 2 Ex. Div. 253, and 
to the discussion of the subject in the 5th Edition of Dicey’s Conflict of 
Laws beginning on page 693. It is not too much to suppose that similar 
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questions would arise in the Courts of foreign countries; ana it may well 
be that those Courts would follow principles different to our own in de- 
ciding the proper law applicable in the various cases which might arise. 
In the case of air carriage examples of the confusion which might arise 
in the absence of an international code readily suggest themselves. Thus 
different laws might be held to apply according as a ticket (to take a simple 
case) was taken in Paris for a flight to London or in London for a flight 
to Paris, according as the carrier was a French or an English Company, 
according as an accident took place in England or in France. Where the 
carriage is effected by stages covering several countries and involving aero- 
planes belonging to Companies incorporated in several countries, the diffi- 
culties increase as well as the unlikelihood of finding in the various countries 
in which actions might be brought any uniformity of legal principles for 
their decision. It is I think apparent from the subject matter with which 
the Convention deals and from its contents that the removal of these diffi- 
culties by means of a uniform international code, to be applied by the Courts 
of the various countries adopting the Convention, is one, at any rate, of the 
main objects at which the Convention aims; and it is in my judgment es- 
sential to approach it with a proper appreciation of this circumstance in 
mind. 

The Convention is limited to “international carriage.’ There was no 
necessity for any agreement as to carriage performed within the territory 
of one state; nor was it thought necessary to deal with the case where an 
aeroplane performing the contract of carriage began and ended its journey 
in the territory of the same state without coming to earth, even if during 
its flight it passed over the territory of another state. In such a case diffi- 
culties as to the law applicable would not be likely to arise; in this country 
at any rate it could scarcely be said, for instance, that a contract to carry a 
passenger direct from London to Gibraltar without an intermediate landing 
(were such a flight possible) would be affected in any way by French law 
by reason of the fact that the machine in the course of its flight passed over 
French Territory or made a forced landing therein. It was not considered 
useful to class as “international carriage” cases where the carriage begins 
in the territory of a State adopting the Convention and ends in one which 
does not adopt it or vice versa. The reason I think is that the Courts of the 
non-adopting State would not be bound by the Convention and there would 
accordingly be no possibility of uniformity of decision. The fact that in 
cases such as this the Convention does not apply is in my judgment no argu- 
ment in favor of the view that the present case is not one of international 
carriage. 

On the other hand, where the contract of carriage provides for a de- 
scent in foreign territory, the fact that the carriage begins and ends in 
territory belonging to the same state would not necessarily prevent questions 
from arising in the Courts of that State as to the law applicable to that part 
of the flight which took place over the foreign territory in question. Accord- 
ingly the Convention makes express provision for this case. To take an 
example, any one who takes a ticket for a flight from Berlin to (say) 
K6nigsberg in East Prussia under terms of carriage providing for an inter- 
mediate descent upon Polish territory in the Corridor will know that his 
contract with the carrier will be held by German Courts to be governed 
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by the Code and that no question of Polish law will arise; and this would 
be so whether or not Poland was a party to the Convention. The reason 
for confining the application of the Convention where the carriage begins 
and ends in the territory of the same state to cases where descent in the 
territory of another state is provided for by the contract of carriage is 
sufficiently obvious. It is I think that where the descent in the territory 
of another state was involuntary, no question of the applicability of the law 
of that state to the contract of carriage would be likely to arise. 

Bearing in mind these general considerations as to the manifest object 
of the Convention I turn to a closer examination of its more important terms. 
The definition of “international carriage” is contained in paragraphs (2) and 
(3) of Article 1. Paragraph (2) at the outset begins the definition by 
reference to the contract itself. This indeed is what would be expected 
seeing that the Convention lays down rules governing the terms and opera- 
tion of contracts of carriage which will be enforced in the Courts of the 
High Contracting Parties. The rules are rules relating not to journeys, not 
to flights, not to parts of journeys, but to carriage performed under one 
(or in cases falling under paragraph (3) more than one) contract of car- 
riage. The contract (or under paragraph (3) the series of contracts) is, so to 
speak, the unit to which attention is to be paid in considering whether the 
carriage to be performed under it is international or not. 

It is next to be observed that the fact that there is a break in the 
carriage is immaterial. In other words, once the contract is ascertained to 
be a contract for the class of carriage described, it matters not that the 
journey is broken. Thus, if the contract were for carriage of a passenger 
from Paris to Madrid it would make no difference if the passenger was 
entitled under the contract to break his journey at Toulouse: he might be 
entitled to remain at Toulouse for a week or a month and then resume his 
journey, the carriage would none the less satisfy the definition. The reason 
for this is clear once it is appreciated that the contract is the unit, not the 
journey. Such a traveller speaking without reference to the Convention 
might well say, if asked by a fellow passenger on leaving Paris what his 
place of destination was, that it was Toulouse; but this would not alter 
the fact that his “place of destination” for the purposes of paragraph (2) 
of Article 1 would be Madrid since it is to Madrid that the carrier agrees 
to carry him. The fact that the contract between the parties is the primary 
matter to be regarded is made even clearer when paragraph (3) is examined. 
Under this paragraph the conception of the contract as being what I have 
called the unit is extended to include the case where there is a series of 
contracts provided the parties have regarded the carriage as a “single opera- 
tion.” In that case, the series of contracts is treated as the unit and the 
justification for so doing lies in the fact that the parties have regarded the 
carriage to be performed thereunder as a single operation, a justification 
which has its basis in reason and good sense. 

The controversy upon this part of the case turned more particularly 
on the meaning of two expressions in paragraph (2) viz.: “the place of de- 
parture and the place of destination,” and “an agreed stopping place.” Be- 
fore turning to the application of these expressions to the actual contract 
in this case it is useful to make some general observations as to their mean- 
ing. 1. “Place of departure and place of destination.” The use of the 
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singular in this expression indicates that in the minds of the parties to the 
Convention every contract of carriage has one place of departure and one 
place of destination. An intermediate place at which the carriage may be 
broken is not regarded as a “place of destination.” Having regard to its 
context, and particularly to the fact that it is in the contract that the place of 
departure and the place of destination are to be looked for the prima facie 
meaning of the expression appears to me to be “the place at which the 
contractual carriage begins and the place at which the contractual carriage 
ends.” It is useful to test this construction by one or two examples. If the 
contract with the carrier provides that the passenger shall be carried on a 
voyage from Berlin to K6énigsberg in East Prussia with a right to break 
the journey at some point of descent in the Polish Corridor, the contractual 
carriage begins at Berlin and ends at KGnigsberg. Similarly if the contract 
is for a voyage from Berlin to Hamburg with a similar break in the Polish 
Corridor, the carriage begins at Berlin and ends at Hamburg. If the con- 
tract is for a circular voyage, starting at Berlin, visiting various European 
capitals and ending at Berlin, the contractual carriage begins at Berlin and 
ends at Berlin. In this connection it is not unimportant to observe that 
Article 31 paragraph (1) provides that in the case of combined carriage 
performed partly by air and partly by any other mode of carriage the pro- 
visions of the convention apply only to the carriage by air. For the purpose 
therefore of ascertaining what are the place of departure and the place of 
destination carriage by motor car or train from the city to the aerodrome 
is to be disregarded—one aerodrome is the place of departure and the other 
aerodrome is the place of destination. It follows from this that just as in 
the Berlin-Hamburg example given above, Berlin is the place of departure 
and Hamburg is the place of destination, so if the contract is to carry the 
passenger from one aerodrome outside Berlin to a place in the Polish Cor- 
ridor and back to another aerodrome outside Berlin, the former aerodrome 
is the place of departure and the latter the place of destination. 

In all these cases the same reason for the application of an Interna- 
tional Code exists. The desirability of excluding considerations both of 
Polish law and of German law and any possible conflict between them 
exists just as much in the cases Berlin-Corridor-Hamburg-Berlin—tour of 
European capitals—Berlin, 1st Berlin aerodrome—Corridor—2nd Berlin aero- 
drome, as it does in the case Berlin-Corridor-KGnigsberg. In each case, 
when regard is had to the carriage which the carrier by his contract agrees 
to perform, the place where the contractual carriage begins and the place 
where it ends are clear beyond possibility of doubt. 2. “Agreed stopping 
place.” I have already referred to the significance which in my opinion is 
to be attached to the word “agreed.” The expression “stopping place” can- 
not in my judgment be confined to cases where the aeroplane descends 
without any right in the passenger to break his journey. If two passengers 
leave Berlin in an aeroplane bound for K6nigsberg, the contract providing 
for a descent of the machine in the Polish Corridor, and one of the pas- 
sengers is and the other is not entitled to break his journey in the Corridor, 
it cannot be that the carriage is international in the case of the latter and 
not in the case of the former. In each case the Corridor is an agreed stop- 
ping place although the rights of the two passengers in relation to it are 
different. If I am right in thinking that the expression “place of departure 
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and place of destination’’ means the place at which the contractual carriage 
begins and the place at which it ends, “agreed stopping place” means a place 
where according to the contract the machine by which the contract is to be 
performed will stop in the course of performing the contractual carriage, 
whatever the purpose of the descent may be and whatever rights the pas- 
senger may have to break his journey at that place. This interpretation of 
the expression “agreed stopping place” is one which gives full effect to 
what I have described as the real object of the Convention. If the High 
Contracting Parties intended to exclude the possible application to the 
contract of the law of a country in which by the contract a descent 
is to take place, their intention would fall short of fulfilment if a distinction 
were to be drawn based on the reasons for the descent or the right of the 
passenger to break his journey, matters which are quite irrelevant in that 
connection. 

Stress was laid on the fact that by Article 3 paragraph (1) (c) the 
carrier may reserve the right to alter the stopping places in case of neces- 
sity; and it was suggested that this provision would make it wrong, e. g., 
to treat Brussels as an agreed stopping place in the case of a return ticket 
from London to Brussels since a right in the carrier to substitute some 
other place, e. g., Antwerp for Brussels would be inconsistent with the con- 
tract. But this argument in my judgment goes too far. The same argument 
would apply in the case of the carriage Berlin-Corridor-K6nigsberg where 
the passenger has the right to break his journey at the agreed stopping place 
in the Corridor. The fact that in such a case the carrier reserved the right 
to stop at some place in the Corridor other than that stated in the contract 
would not in my judgment affect the matter one way or another. More- 
over, the provision referred to is optional only; and if the carrier does not 
in the contract reserve the right to alter the agreed stopping place at which 
the passenger is to be entitled to break the carriage, the contract is broken 
if he stops not there, but at some other place. 

The conclusion to which I have come is that the contract by reference 
to which the place of departure and the place of destination are to be as- 
certained may be any contract of carriage whether for a single journey, 
for a circular journey or for a return journey; that the place of departure 
and the place of destination mean the places at which under the particular 
contract in question the contractual carriage begins and ends; and that agreed 
stopping place means any place at which under the particular contract the 
aeroplane is to descend in foreign territory between the points of departure 
and destination. In the case of a return journey this will be or include, as 
the case may be, the place out to and back from which by the contract the 
passenger is to be carried. In the case of carriage of each type the same 
essential element is present; viz.; the interposition between the beginning 
and the end of the contractual carriage of an agreed descent in the territory 
of another state. In each case the mischief requiring to be remedied by the 
adoption of an international code is the same, viz., the possibility of ques- 
tions arising between the parties as to the law applicable to the contract 
which they have made. I cannot find any consistently intelligible meaning 
for the expressions which I have been discussing which stops short of that 
which T have placed upon them. 
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It is said that the expression “place of destination” is not a natural ex- 
pression to use in reference to the homeward end of a return journey; and 
that agreed stopping place is not a natural expression to use in reference 
to the outward end of such a journey. But the question is not what is the 
natural meaning of these expressions in the abstract or in some other con- 
text but what is their natural meaning in this context. If my analysis of the 
context is correct I see nothing unnatural in the meaning which I have at- 
tributed to these expressions. 

It must next be considered whether the contract in this case falls within 
the paragraph in question as I have construed it. In my opinion the contract 
is one contract, not two, and is a contract for the journey to Antwerp and 
back, I attribute no importance to the fact that the ticket is made up of 
two sheets of paper; nor to the fact that at the bottom of Parts A and B 
respectively on each sheet the words “For Airport of Departure” and “For 
Airport of Destination” are printed. These are nothing more than indica- 
tions to the passenger and directions to the officers of the company as to the 
points at which the parts in question are to be detached. They have no 
reference to the Convention; and even if they had they could not affect the 
question whether or not the contract is one covered by the Convention. 
Once the contract is found to be covered by the Convention, what for the 
purposes of the Convention would be a misdescription in the ticket cannot 
affect the matter one way or the other. Nor do I attach any importance 
to the fact that in Part B of the outward part of the ticket (and probably 
also in Part B of the homeward part) the space for “Agreed Stopping 
Places” has inserted in it “as per Company’s timetable.” If I am right in 
thinking as I do that for the purpose of a return ticket the outward end of 
the journey is an agreed stopping place within the meaning of the Con- 
vention, no misstatement or misdescription in the ticket can affect the matter. 
Indeed, the Convention itself so provides—see Article 3 paragraph (2). 

The main argument upon the contract of carriage in this case was to 
the effect that it was a contract for two carriages, one out and one home. 
With all respect to those who think otherwise I find difficulty in appreciating 
this argument. If the contract is one contract (which, for the purposes of 
the argument is assumed) I do not see how it carries the argument further 
to describe the contractual carriage for which it provides as “two carriages.” 
It appears to me equally accurate to say that it is a contract for one car- 
riage divided into two stages. But here again the question is not “is the 
contract a contract for two carriages” in some abstract sense—it is “is the 
contract a contract for two carriages for the purposes of the Convention,” 
which is a very different thing. There is nothing in the language of the 
Convention to suggest that, once the parties have made a single contract 
for a carriage with a place of departure and a place of destination, the 
carriage contracted for will fall outside the Convention merely because the 
parties have chosen to express their contract in language suggesting that in 
some abstract sense it is a contract for two carriages. Here again the 
answer to the argument is in my judgment to be found in the fact that the 
contract of carriage is the unit to be regarded. 

In support of the argument reliance was placed upon the fact that in 
the ticket itself two sums are inserted as fares, one of £4 for the outward 
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journey and one of £2.8.0 for the homeward journey. I cannot myself see 
how this circumstance can convert the contractual carriage into two car- 
riages for the purpose of the Convention. If a passenger entered into a 
contract for carriage by air from London to Cologne with an agreed stopping 
place at Brussels—Germany being and Belgium not being a ratifying party 
to the Convention for the purposes of this illustration—I cannot see how it 
could be said that the whole of the contractual carriage fell outside the Con- 
vention, merely because the ticket delivered to the passenger happened to 
be in two sections on one of which was inserted the advertized fare from 
London to Brussels, and in the other of which was inserted the advertized 
fare from Brussels to Cologne. Yet upon the assumption made as to ratifica- 
tion this would be the result of the argument. In fact, if I have rightly con- 
strued the Convention, there is no room for such an artificial splitting of the 
contractual carriage. 

In the present case the object for which the two sums were inserted 
in the ticket is to my mind clear. Having regard to the terms of the docu- 
ment described as “European Timetable,” a passenger holding a return ticket 
is entitled (under clause 6 on page 2) to a refund of the difference between 
the single and the return fare in certain events. This right is in my judgment 
part of the contract between the parties, and whether it be regarded as part 
of the actual contract of carriage itself or as a contemporaneous collateral 
agreement it may in my opinion be looked at for the purpose of ascertaining 
what contractual effect if any is to be given to the separation of the fares 
as anything more than a convenient arrangement for the purpose of enabling 
the passenger’s right to a refund to be carried into effect in a practical way. 
Although upon the question of construction it is probably not a matter which 
can be legitimately taken into account, it is consoling to observe that this 
conclusion avoids a result which would place the Company in the position 
of handing to its passengers tickets conferring rights different to those 
which it offers in the Timetable. That document offers to the intending pas- 
senger a return ticket. If I am right in thinking that a return ticket falls 
within the Convention and if the splitting of the fare upon the face of the 
ticket is sufficient to take it out of the Convention by converting the con- 
tractual carriage into two carriages instead of one, then the ticket which the 
Company hands to the passenger is not the ticket which in its Timetable 
it offers to give. 

In the result I have come to the conclusion that the liability of the 
Defendants is limited to the sterling equivalent of a sum of fces.125,000 by 
Article 22 (1) of the Convention and that this amount only should be 
awarded, it being divided between the Plaintiffs in the proportions men- 
tioned in the judgment of Mr. Justice Lewis. 

But upon the assumption that this conclusion is not correct I must state 
my views upon the second point which arises in the appeal. If the contract 
is not a contract of international carriage within the meaning of the Con- 
vention, it is a contract governed by the terms of the International Air 
Traffic Association Agreement. In so far as this agreement deals with car- 
riage which, although for some reason (e. g., non-ratification) it does not 
fall within the convention, has nevertheless, what for short I may call an 
international element, one of its manifest objects is to lay down a con- 
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tractual code the effect of which will be to exclude the application of the 
laws of different countries and to substitute for them one universal code. 
In this respect the objects of the Agreement resemble those of the Con- 
vention which I have already discussed. 

The argument of the Respondents may be summarized as follows: (1) 
Under the contract there is an implied duty on the carrier to take care, 
(2) breach of this duty is an “act, neglect or default” on the part of the 
carrier within the meaning of section 1 of Lord Campbell’s Act, (3) the 
limitation of liability to fcs. 125,000 !aid down by Article 19, paragraph 2 (1) 
of the International Air Traffic Association Agreement is not binding upon 
the representatives of a deceased passenger in an action under Lord Camp- 
bell’s Act—see Nunan v.. Southern Railway Co. (1924, 1, King’s Bench, 223) 
a decision which is binding on this Court. 

I am unable to agree with the first of these propositions. If there is 
under the contract an implied obligation on the carrier to take care it must 
be an obligation arising under the law of some country. In the case of 
carriage with an international element this at once opens the door to ques- 
tions as to what law is to be considered for the purpose of ascertaining 
the extent of the duty, if any, questions which may well be answered in 
different ways with different results according as they arise in the Courts 
of one country or another. In the case of journeys from London to Brussels 
or vice versa the passenger may find himself travelling in a Belgian or a 
British machine according to the day of the week on which he travels. It 
may very well be that if he takes a ticket in London and the machine by 
which he travels is a Belgian machine the law held to be applicable to the 
contract by an English or a Belgian Court, would be the law of Belgium 
by reference to which, upon the argument, the standard of duty would fall 
to be judged. On the other hand if the machine was a British machine 
an English Court would presumably hold that English law was applicable, 
although if, e. g., the passenger was a Belgian and the accident took place 
in Belgium it does not follow that a Belgian Court would necessarily take 
the same view. In the case of a return ticket the possibility of doubts and 
differences arising, particularly when the aeroplanes on the outward and 
homeward journeys belong to different nationalities, are even greater. So 
in the case of long journeys different stages of which are performed by 
machines belonging to different countries. Now of course these considera- 
tions do not justify a strained interpretation of the language of the con- 
tract. But it is in my opinion legitimate to bear in mind what upon the face 
of the International Air Traffic Association Agreement appears to be one 
of its main objects in considering what construction ought to be placed upon 
the language which it contains. When that language is considered it does 
in my judgment effect this object. Paragraph 5 of Article 18 states in per- 
fectly clear terms as a condition of the contract that “except in so far as 
liability is expressly provided for in these Conditions of Carriage no lia- 
bility whatsoever is accepted by the carriers” and “the passenger renounced 
for himself and his representatives all claims for compensation for damage 
in connection with the carriage . . . whatever may be the legal grounds 
upon which any claim concerning any such liability may be based.” I have 
underlined the word “expressly” since it is in my judgment of great impor- 
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tance. The express provisions referred to are set out in Article 19. Under 
that Article a liability is imposed upon the carrier not, as I construe it, to 
exercise care in performing the contract of carriage, but to pay a sum up to 
the limit specified if a passenger is killed or injured during the period of 
the carriage, unless he can escape this liability under clause (3) of para- 
graph 1 of Article 19. In other words, those responsible for framing the 
International Air Traffic Association Agreement adopted in my opinion the 
very sensible and convenient course of eliminating from the contract all 
considerations of a duty to take care, which might vary according to the 
law applicable to any individual case, and substituted for it what may be 
described as a modified system of insurance, under which carriers who kill 
or injure passengers are bound to make compensation unless they can prove 
that they have “taken all necessary measures to avoid the damage or that 
it was impossible for them to take such measures.” It cannot be said that 
the imposition of the burden of proof upon the carrier is an inadequate 
compensation for the surrender by the passenger of his right to base a 
claim upon some implied duty to take care. Paragraph 4 (1) of Article 22 
does not in my opinion cut down the clear effect of the paragraphs to which 
I have referred. I should add that it was not seriously argued that para- 
graph 5 of Article 18 was not sufficient to exclude any liability in tort. 

If my view is correct, the result will be that the Plaintiffs are not en- 
titled to recover anything since, if the contract is to pay money in the event 
of the death of the passenger unless certain facts are proved, it is not the 
breach of that contract which causes the death within the meaning of sec- 
tion 1 of Lord Campbell’s Act. Upon the view which I take of the contract 
the questions raised by the second and third propositions do not arise, but 
I will shortly state my views upon them. 

The second proposition raises a question of novelty and it is not an easy 
one. It is said in answer to it that the act, neglect or default dealt with by 
Lord Campbell’s Act must be a tortious act and that if the death was due 
merely to a breach of contract the Act does not apply. In the ordinary 
case arising under Lord Campbell’s Act where there has been a contract 
of carriage the question is really an academic one and this no doubt ex- 
plains the fact that there is not, as it appears, any authority upon the point. 
In such a case in addition to the breach of contract there is a tortious act, 
neglect or default. But in the present case, having regard to the terms of 
the contract, liability ex delicto is excluded; and if, contrary to my view, 
there be an obligation to perform the carriage with due care it is con- 
tractual only. The question therefore is, is a breach of contract causing 
death an act, neglect or default which causes death within the meaning of 
Section 1 of the Act? With some hesitation I answer this question in the 
affirmative. The word “default” is a word of wide signification and in its 
ordinary use does I think include a breach of contract. 

The third proposition is based on Nunan’s Case. That was a case where 
the contract did not exclude liability ex delicto, it merely limited the Com- 
pany’s liability. In other words the limitation of liability was by contract 
superimposed upon an existing duty to take care which independently of the 
contract arose from the fact that the Company accepted the passenger. 
In the present case the contract excludes liability ex delicto and the liability 
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is a liability ex contractu only which comes into existence with the limitation 
on the amount recoverable annexed to it. This distinction is I think too fine 
to enable me to say that Nunan’s case does not apply. 

I have thought it right to express at length my views on the questions 
with which I have dealt not only because they are questions of great difficulty 
and importance, but because the views which I ‘have formed are in im- 
portant respects different from those expressed by the learned Judge and 
by Lord Justice Greer, whose judgment I have had the advantage of read- 
ing. I do not propose to burden this judgment by examining the facts and 
I need only say that I am in entire agreement with the conclusions ex- 
pressed by the learned Judge in his most careful judgment, and with those 
of Lord Justice Greer upon this branch of the case. I am also in agreement 
with their conclusions upon the question of damages. 

Mr. Justice Tatgot: The chief material facts have been fully stated, 
and there is no need to repeat them. Nor is it necessary for me to dwell 
on the difficulty of some of the questions involved. The difference of opin- 
ion among the Judges who have considered them is sufficient proof of it. 
Nor do I need to do more than state the embarrassment which it is to me 
to have to give what (so far as this Court is concerned) is the deciding 
voice between the two Judgments which have been read, so far as they 
differ. 

Among these points of difference it seems natural to consider first the 
interpretation to be given to the expression “international carriage” in the 
Convention signed on behalf of the British Government on October 12th, 
1929. The Convention has, by the Carriage by Air Act 1932 Section 1 (1), 
the force of law in the United Kingdom, in relation to any carriage by 
air to which the Convention applies, so far as it relates to rights and lia- 
bilities of carriers and passengers, whatever be the nationality of the air- 
craft performing the carriage. It is set out (in English) in the 1st Schedule 
of the Act; and by Article 1 (1) it applies (amongst other things) to all 
“international carriage” of persons performed by aircraft for reward. 
Article 1 (2) states the meaning of “international carriage” for the purposes 
of the Convention. I need not read the whole paragraph again. To be 
“international carriage,” the carriage must, according to the contract made 
between the parties, have a place of departure and a place of destination, 
either situated within the territories of two of the High Contracting Parties 
to the Convention, or, if they are both within the territory of one High 
Contracting Party, having an “agreed stopping place,” “within a territory 
subject to the sovereignty, suzerainty, mandate or authority of another 
Power,” whether that Power is, or is not, a party to the Convention. (Com- 
pare the corresponding words in the General Conditions published by the 
International Air Traffic Association, 1A, Article 1, paragraph 2 (2).) 

There was some confusion in the Court below, caused no doubt partly 
by the destruction of material documents by the fire of December 30th, 
1933, as to the exact nature of the contract under which Mr. Grein was 
travelling at the time of his death. I take the facts now established as being 
these, shortly stated: Mr. Grein on December 15th, 1933, procured at dn 
office of Thos. Cook & Son, Ltd., in the City of London a paper (described 
as a “voucher’) headed with the Defendants’ name, by which Cook & Son 
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requested the Booking Clerk at the Defendants’ head office at Victoria Sta- 
tion to give “Bearer Mr. J. P. Grein” “One 15 day return ticket to Antwerp 
via Brussels valid for 23rd December, 1933.” The amount of the fare 
(£6.8.0) is stated on the voucher as paid: it was the advertized price of a 
15 day return ticket to Antwerp. It is to be noticed that the expression 
“return ticket,” familiar to English travellers, is used in this document 
without explanation, and appears without any special definition in other 
documents used in connection with the Defendants’ system, e. g., the General 
Conditions published by the International Air Traffic Association already 
mentioned p. 6, Article 2, paragraph 5, Article 4; European Timetable p. 2, 
paragraph (6), pp. 5, 6, 7. 

On the following day, December 16th, Mr. Grein received at Victoria 
in exchange for the voucher a ticket in three parts (one of which could 
not be produced at the trial, having presumably been destroyed in the fire 
which overtook the aeroplane). Extracts from the General Conditions 
mentioned above appear on the cover of the ticket. The first of them states 
that the contract of carriage is subject to the General Conditions. 

It seems to me that this was one contract, made at one time and place, 
conferring a right to be conveyed, on the conditions stated in it, from 
London to Antwerp and back, via Brussels, and that this is correctly de- 
scribed as a contract and a carriage representing a journey of which Lon- 
don is the place both of departure and destination; and one therefore which 
a stop at an agreed stopping place in Belgium makes international carriage. 
No doubt to say that a carriage or a contract for carriage is from London 
to London is not an ordinary way of speaking, but it is what this contract 
and carriage in fact were; and I see no reason why the definition in Arti- 
cle 1 (2) of the Convention does not apply. There is departure from 
London and destination to London, both in the territory of one High Con- 
tracting Party; and there is an agreed stopping place (or more than one) 
in foreign territory. I agree with Lord Justice Greene that there is no 
reason at all for not applying the words agreed stopping place to the most 
distant point of the total journey for which the contract provides. 

The words of the definition in my opinion apply, and all the qualities 

embodied in it would be included in what would ordinarily be called inter- 
national carriage. I refer again to the description in the General Conditions 
of “special categories of international carriage.” (In Art. 1 par. 2 (2), on 
pS.) : 
I may add that I find this opinion which I formed, before I had the 
opportunity of reading the Judgments of the other members of the Court, 
on the construction of Article 1 (2) of the Convention taken by itself, 
strongly supported by the exposition of the objects and scope of the Con- 
vention with which Lord Justice Greene has prefaced his judgment. 

The effect of this is (see §$ 1 (4) of the Act of 1932) to make Lord 
Campbell’s Act inapplicable to the disaster which is the subject of this action 
and to substitute for its provisions for this purpose those of Article 17 of 
Schedule 1 and those of Schedule 2 of the Act of 1932. In the circum- 
stances of this case it was only necessary for the Plaintiff under Article 17 
of Schedule 1 and Schedule 2 to prove the necessary facts of the accident; 
that Mr. J. T. Grein’s death resulted; and the kinship between him and 
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those for whose benefit the action was brought. None of the defenses 
allowed by the Convention are proved; but the liability is limited by Arti- 
cle 22 (1) to 125,000 francs (see §§1 (5) of the Carriage by Air Act 1932): 
the Plaintiff is therefore entitled to judgment for the equivalent of that sum 
to be divided in the proportions ordered by the Judgment of Mr. Justice 
Lewis. 

I have had the opportunity of considering the two full Judgments which 
have been read and the result is that I agree, on all the material points of 
difference, with Lord Justice Greene and with his conclusions, both as to 
the actual decision, and in the various alternatives which he has mentioned. 
I agree in the decisions of fact on which the Lord Justices have expressed 
their agreement with Mr. Justice Lewis and also as to the damages, if 
Lord Campbell’s Act applied to the case. 


R. v. BURGESS; EX PARTE HENRY* 
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power to legislate with respect to flying operations carried on within the 
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such a case or be held void. The Air Navigation Regulations were made 
by the Governor-General-in-Council as in the exercise of the power which 
s. 4 of the Air Navigation Act, 1920, is expressed to confer. This section 
provides that he may make regulations for the purpose of carrying out and 
giving effect to the convention for the Regulation of Aerial Navigation signed 
in Paris on 13th Octcber, 1919, and the provisions of any amendment of 
the Convention made under art. 34 thereof and for the purpose of providing 
for the control of air navigation in the Commonwealth and in the Territories. 
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The Convention was drawn up at the Peace Conference and on the date given 
it was signed on behalf of fifteen powers including Great Britain and the 
Dominions. It contained very elaborate provisions for the regulation of air 
navigation. The attempt by this means to obtain uniformity among nations 
in the rules governing the use of air was based upon the adoption by the 
parties to the Convention of certain jurisdictional principles. The first prin- 
ciple formulated was that each Power had complete and exclusive sovereignty 
over the air space above its territory and the territorial waters adjacent 
thereto. Next, in peace time, freedom of innocent passage was to be accorded 
aircraft of the parties to the Convention, subject to their observance of the 
conditions laid down by the Convention. Every State must apply its regula- 
tion without distinction. As a general rule, no State was to permit the flight 
above its territory of an aircraft belonging to a nationality not party to the 
Convention. No aircraft was to be registered in a country unless it belonged 
wholly to nationals of that country. No aircraft may be registered in more 
than one country. Every aircraft engaging in international navigation shall 
bear nationality and registration marks and the name and residence of the 
owner shown in a prescribed manner. It must have a certificate of regis- 
tration, of airworthiness, and of competence and licenses for each member 
of the operating crew, and a special license for any wireless operators. 
Wireless must be carried by any aircraft used in public transport and capable 
of carrying ten or more persons. Every aircraft of a country, party to the 
Convention, has the right to cross the air space of any other such country 
without landing but it must follow the routes fixed by the latter country. 
These provisions were subject to special conditions and reservations. The 
Convention then carried out in detail its policy of prescribing uniform regu- 
lations for the conduct of flying. Annexes dealt elaborately with the marking 
of aircraft airworthiness, log books, lights and signals, the rules of the air 
and rules for traffic on and near aerodromes. Another annex was devoted 
to a close regulation of the grant of certificates to pilots, navigators and 
engineers. The Air Navigation Regulations differed in a number of respects 
from the provisions of the Convention and the annexes thereunder, e. g., as 
to registration, certificates of competency, medical examination for personnel, 
system in which measurements stated, colour of signal flags, etc. In some 
cases provisions in the Convention were omitted from the Regulations and 
in other cases, exceeded. The High Court (Latham, C.J., Dixon, Evatt and 
McTiernan, JJ., Starke, J., dissenting), allowed an appeal brought by way 
of application for a writ of prohibition and quashed the conviction. Latham, 
C.J., rejected the contention that if the Commonwealth Parliament has power 
to legislate with respect to inter-State and foreign aviation, it must, therefore, 
also have power to regulate intra-State aviation. In the absence of legislation 
by the States, other than Tasmania, referring powers to deal with aviation 
generally to the Commonwealth Parliament, his Honour was unable to support 
the validity of that part of s. 4 of the Air Navigation Act, 1920, which pro- 
vides for the making of regulations for the control of air navigation generally 
throughout the Commonwealth. In his Honour’s opinion the power conferred 
upon the Commonwealth Parliament by s. 51 (xxix) of the Constitution to 
legislate with respect to external affairs includes the power to give effect 
to the Convention for the Regulation of Aerial Navigation, 1919, and other 
treaties to which the Empire is a party. His Honour said regulation of 
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relations between Australia and other countries, including other countries 
within the Empire, is the substantial subject matter of external affairs. There 
were, however, limitations upon the power of the Commonwealth to make 
and give effect to international agreements. The Constitution cannot be 
indirectly amended by means of an international agreement made by the 
Executive Government and subsequently adopted by Parliament. In his 
Honour’s opinion the first part of s. 4 is valid, so that the Commonwealth 
Parliament has power to provide that the Governor-General may make regu- 
lations for the purpose of carrying out and giving effect to the Convention. 
His Honour referred to several of the regulations that were in excess of 
or inconsistent with the provisions of the Convention, including reg. 6 with 
respect to the licensing of pilots, and said that, in his opinion, the whole 
of the regulations were invalid because they were not regulations made as 
required by s. 4 for the purpose of giving effect to the Convention or any 
amendment thereof. Starke, J., said a law providing for the carrying out 
and giving effect to an international Convention of this character concerned 
Australia’s relations and intercourse with other Powers or States and the 
rights and obligations which result, and was thus a law for the peace, order 
and good government of the Commonwealth with respect to external affairs. 
His Honour said the provision in s. 4 enabling the Governor-General to make 
regulations for the purpose of providing for the control of air navigation 
in the Commonwealth and the Territories was invalid, and s. 9a of the Acts 
Interpretation Act, 1904-1932, could not save any part of it. In his Honour’s 
opinion the Air Navigation Regulations were not repugnant to or inconsistent 
with the provisions of the Convention. The regulations relating to personnel 
struck his Honour as a convenient and appropriate means of enforcing the 
Convention, and in no wise incompatible with it. Such differences as had 
been pointed out were in his Honour’s opinion minor in character, and said 
his Honour, the disregard of a non-essential or directory provision could not 
invalidate the whole regulations, and particularly reg. 6 under which the 
appellant was charged. The possibility of abuse of power afforded no ground 
for denying the validity of the regulations, nor in the circumstances, were 
they rendered invalid by the fact that they were made antecedent to the 
commencement of the Act. In the opinion of Diron, J., legislation to enforce 
and carry out the Convention fell within the power to make laws with respect 
to internal affairs. His Honour, therefore, thought that so much of s. 4 
as empowered the Governor-General to make regulations for carrying out 
and giving effect to the Convention was valid. His Honour said that the 
basal principle of the regulations contained so important a departure from 
the requirements of the Convention that they could not be supported under 
so much of the Act as could be referred to the power to make laws with 
respect to external affairs. The nature of this power necessitated a faithful 
pursuit of the purpose, namely a carrying out of the external obligations, 
before it could support the imposition upon citizens of duties and disabilities 
which otherwise would be outside the power of the Commonwealth. Any- 
thing reasonably incidental to the execution of the purpose was, but wide 
departure therefrom was not, permissible. The second part of s. 4 did not 
appear to his Honour to be based at all on the trade and commerce power. 
The conclusions that Evatt and McTiernan, JJ., came to were:—(1) the 
Commonwealth Parliament has no general control over the subject matter of 
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civil aviation in the Commonwealth; (2) the Commonwealth has power both 
to enter into international agreements and to pass legislation to secure the 
carrying out of such agreements according to their tenor even although the 
subject matter of the agreement is not otherwise within Commonwealth leg- 
islative jurisdiction; (3) that the subject matters of these agreements may 
properly include such matters as e. g., suppression of traffic in drugs, control 
of armament regulations of labour conditions and control of air navigation; 
(4) that it is an essential condition of the power to carry out such inter- 
national agreements that the local legislation should be in conformity with 
the terms of the agreement; (5) that s. 4 of the Air Navigation Act, 1920, is 
invalid so far as it purports to authorize the Executive to control civil 
aviation in the Commonwealth, but is valid so far as it authorizes the Execu- 
tive to carry out within Australia the International Air Convention; and (6) 
that in their present form the Air Navigation Regulations are invalid because 
they are not stamped with the purpose of executing the Air Convention, but 
are stamped with the unauthorized purpose of controlling civil aviation 
throughout the Commonwealth. 


. 


Negligence—Hangar Owner’s Liability.—Plaintiff’s light airplane was 
flown to the Isle of Man for a demonstration, and was placed in front of 
defendant’s three-engined mail plane, in the defendant’s hangar for the 
night. To get out the mail plane for a scheduled flight the defendant’s en- 
gineer and his assistants rolled out the plaintiff’s plane. During this operation 
two fierce gusts of wind blew it over on its wing tip, and then on its back. 
No agreement had been made as to payment for hangar space, and after 


the accident no payment was asked or made. Held: judgment for plaintiff 
for cost of repairs and loss of profits, with costs. As the bailment wa$ 
gratuitous, the defendants were obligated to take the same care of plaintiff's 
plane as they would have done had it belonged to themselves. In view of 
the prevailing weather conditions, their agents were negligent. F. Hills & 


Sons, Ltd. v. British Airways, Ltd., — K. B.—, July 23, 1936. 
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COMMENTS AND OPINIONS 


Contracts—Infants—Flying Course as a Necessary—Disaffirmance.— 
[Massachusetts] This is an action of contract to recover $1600 paid to the 
defendant on the ground that the plaintiff was a minor when the contract 
was entered into. The trial judge, finding in behalf of the plaintiff filed the 


following :1 


The Court found the following facts: 

“This is an action of contract to recover the sum of sixteen hundred 
(1600) dollars and interest paid to the defendant under contracts made 
during the infancy of the plaintiff. The writ is dated July 11, 1931, return- 
able the second Saturday in August, 1931, with an ad damnum of three 
thousand (3000) dollars. 

I find the facts to be substantially as follows: 

The plaintiff, a minor, entered into a contract with the defendant, the 
Curtiss-Wright Flying Service, Inc., for instruction as a private pilot, on 
September 25, 1929. The cost of the course was three hundred (300) dollars, 
and the same was completed and paid for. On February 27, 1930, the plaintiff 
entered into a contract with the defendant for a course of instruction as a 
limited commercial pilot, the cost of the course being thirteen hundred (1300) 
dollars. The course was completed and paid for. On May 6, 1930, the 
plaintiff entered into a contract with the defendant for a course of instruc- 
tion as a transport pilot, the cost of the course being thirty-two hundred (3200) 
dollars. This course was not completed and no amount was paid on account 
of the cost of the same. At the time these contracts were signed, the plaintiff 
was a minor. The plaintiff voluntarily withdrew from the transport pilot’s 
course in May, 1930, and attained his majority on July 20, 1930. On Febru- 
ary 28, 1931, after receiving a notice that he owed a balance of forty-eight 
dollars and fifty-five cents ($48.55) on account of the instruction received 
under the third contract, he visited the office of the attorney for the de- 
fendant at New Bedford, Mass., and stated that he did not owe any money 
to the defendant. He did not disaffirm his contracts until July 11, 1931, when 
he brought the present action. The plaintiff is the son of a textile weaver 
employed at New Bedford, Mass. He went to work at the age of sixteen, 
as a plumber’s helper. Later, he worked in an auto garage, earning on an 
average of twenty (20) dollars per week, and later did some laboring work 
at twenty-two (22) dollars per week. He left New York in the early part 
of 1929, and went to work for Carpen Brothers as an upholsterer, earning 
on an average of twenty-four (24) dollars per week. He left this job to 
take the course of flying instruction from the defendant. At this time, his 
folks had accumulated two thousand (2000) dollars, and he, himself, had 
accumulated four hundred (400) dollars. He took the course ‘because he 
wanted to learn a new trade and earn a good living.’ The plaintiff failed 
to qualify as a private pilot, or as a limited commercial pilot, although he had 
taken examinations for same. He has been unable to obtain work in any 
commercial flying service as a result of having taken this course. 

It is agreed by counsel for the parties hereto that the law of the State 
of New York is applicable in this case. 

I find that the plaintiff was a minor at the time the contracts were made; 
that he was a minor at the time of the execution of the first and second 
contracts and at the time that he left the school in May, 1930; during his 





1. See 7 JouRNAL or AiR Law 291 (1936) for full opinion of the Third 
District Court. 
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instruction under the third contract. I find that he disaffirmed his contracts 
and that the disaffirmance was within a reasonable time after attaining his 
majority. I further find that the courses of instruction were not necessaries 
for the plaintiff. 

I rule that under the law of the State of New York, the plaintiff having 
received from the defendant only an intangible right, in the nature of flying 
school instruction, is not chargeable for the benefit, if any, received from 
such instruction. International Text Book Co. v. Connelly, 206 N. Y. 188; 
Green v. Green, 69 N. Y. 553; Rice v. Butler, 160 N. Y. 578; Wyatt v. 
Lortscher, 216 N. Y. Supp. 571; McCarthy v. Bowling Green Storage Co., 
169 N. Y. Supp. 463. 

Judgment for the plaintiff in the sum of twenty-one hundred sixty-three 


dollars ($2163).” 

The case is to be decided according to the law of New York. The three 
contentions made before us are— 

(1) Did the course of instruction constitute necessaries for the plaintiff? 

(2) Has the plaintiff a right to rescind this contract as an executed 
contract? 

(3) If the plaintiff has the right to rescind did he do so within a rea- 
sonable time after reaching his majority? 

(1) As to the contract being one of necessaries. It was said in Jnter- 
national Text Book Co. v. Connelly, 206 N. Y. 188, 195, “what are necessaries 
depends on circumstances to some extent and frequently involves a question 
of fact. . . . The word necessaries as used in the law is a relative term, 
except when applied to such things as are obviously requisite for the main- 
tenance of existence and depends on the social position and situation in life 
of the infant as well as upon his own fortune and that of his parents. What 
would be necessary in a legal sense for an infant with ample means of his 
own might not be so for one with no means at all. . . . A proper education 
is necessary but what is a proper education depends on circumstances. A 
common school education is doubtless necessary in this country, because it is 
essential to the transaction of business and the adequate discharge of civil 
and political duties. A classical or professional education, however, has 
been held not to come within the term (case cited). Still circumstances 
not found in the cases cited may exist where even such an education might 
properly be found a necessary as a matter of fact.” 

There it was held that a course of instruction in complete steam en- 
gineering with five years in which to finish it, was held not a necessary be- 
cause of lack of evidence as to facts bearing on the question of its necessity. 
As to a course of electrical instruction and relying upon International Text 
Book Co. v. Connelly, supra, see Crandall v. Coyne Electrical School, 256 
Ill. App. 322. 

The defendant relies upon Curtiss v. Roosevelt Aviation School, Inc.” 
1934 U. S. Aviation Reports, 135. This was a municipal court case before 
a single justice, in which it was declared that a contract for instructions in 
an aviation school to prepare an infant student as a mechanic is a contract 
for necessaries. The sole sentence on this point in the opinion reads, “It is 
my view that the course of study sought was to secure mechanical knowledge 
to equip plaintiff for a job in that line and should be classified as a necessary.” 
There are no citations supplementing that statement and evidently the words 





2. See Comment, 6 JoURNAL OF AIR LAW 275 (1935). 
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of the justice are to be construed as a finding of fact rather than as a ruling 
of law. The course of instruction in the case at bar cannot be said, as matter 
of law, to be a necessary. 

(2) As to the plaintiff’s right to rescind an executed contract. In the 
nature of things, the contract being instruction given by the defendant to 
the plaintiff, there can be no return of the consideration received by the 
plaintiff. 

In Wyatt v. Lortscher, 217 App. Div. (N. Y.) 224, it is said at page 226, 
“Contracts of infants, except for necessaries, although not void, are voidable 
at the will of the infant (cases cited). The infant himself may elect to 
disafirm a contract within a reasonable time after becoming of age even 
though the contract has been fully executed. . . . (P. 227.) Disaffirmance, 
however, carries with it a reciprocal obligation of returning considerations 
received for the obligation disaffirmed. It would be inequitable to allow 
an infant to avoid obligations on his part and at the same time retain the 
benefits which continue to enrich him (cases cited). He is not required at 
all hazards, however, to restore the other party to the contract to the position 
he was in when the contract was made. If, for example, the infant has 
squandered some part of the property he has received, or even all of it, he 
may, nevertheless, disaffirm the contract and get back what he himself gave, 
giving back only what he continued to hold (cases cited). Were this not 
so, in many cases the result would be to hold the infant to his contract, which 
would be contrary to the considerate policy of the law toward those not yet 
of age.” See also Green v. Green, 69 N. Y. 533, Rice v. Butler, 160 N. Y. 578, 
McCarthy v. Bowling Green Storage Co., 169 N. Y. Supp. 463, cited by the 
trial judge in his memorandum. 

If one is not obliged to put the other party in statu quo with reference 
to as much of the consideration as the minor may have squandered, there 
is no reason for saying that he is precluded from disaffirming because the 
nature of the consideration is such that inherently it cannot be restored to 
the other party. To allow otherwise would be indirectly to give full force 
to a contract made with the minor whenever the other party had received 
consideration for something intangible. The defendant suggests a differ- 
ence exists between tangibles and intangibles. But that difference does not 
seem to have as yet been intimated in the decisions of New York. The con- 
tract of the minor in the case at bar is one which is subject to disaffirmance 
by the minor. 

(3) We are of the opinion, however, that there was error in giving 
the plaintiff’s tenth request and in denying the defendant’s fifth request. 

The facts found by the court are that (1) the plaintiff “attained his 
majority on July 20, 1930,” (2) on February 28, 1931, after receiving a notice 
that he owed a balance of $48.55 . . . he visited the office of the attorney 
for the defendant “and said he owed nothing,” (3) He did not disaffirm 
his contracts until July 11, 1931, when he brought the present action. 

In Welch v. King, 279 Mass. 455 at page 450, Chief Justice Rugg stated the 
general rule. It is “that, since the privilege of disaffirmance belongs to the 
minor alone and cannot be exercised by the other party to the contract, :t 
must be exercised within a reasonable time having regard to all the circum- 
stances.” See also Darlington v. Hamilton Bank of New York, 63 Misc. 289, 
and Aldrich v. Funk, 1 N. Y. Supp. 543. 
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That failure to disaffirm an executed contract within a reasonable time 
operates as a ratification. See Parsons v. Teller, 188 N. Y. 318 at 326, and 
Washington Street Garage v. Malloy, 230 A. D. 266 at 267. 

The plaintiff, citing Velch v. King, supra, says that the law of New York 
is the same as that of Massachusetts with respect to ratification of infants 
contracts. He relies on the language in Welch v. King, in which it is said 
“no occasion has hitherto arisen for the defendant to declare herself in con- 
firmation or repudiation.” But the court in that case further said, “It would 
have been a dumb show for the defendant to undertake repudiation of the 
clause before anyone could have anticipated that it would ever be operative.” 

The facts in that case are quite different from those in the case at bar. 
Here the contracts which the plaintiff now seeks to disaffirm had long since 
been executed. Seven months after the plaintiff reached the age of twenty- 
one years the defendant notified him that it claimed he owed it a balance due, 
and only when the defendant brought suit for the alleged balance due did 
the plaintiff disaffirm. 

This was practically one year after he became of legal age. It was 
five months after the demand by the defendant on him. 

We are of the opinion that as a matter of law the plaintiff did not dis- 
affirm the contracts within a reasonable time after attaining his majority 
and that under all the circumstances his failure to disaffirm constitutes a 
ratification thereof. 

See Lown v. Spoon, 158 A. D. 900. 

It is, therefore, ordered that the finding of the trial court be reversed, 
and finding entered for the defendant.3 


Negligence—Carriers—Alleged Injury of Passenger Due to Trans- 
portation in Rough Weather—Sufficiency of Evidence for Jury.—[Federal] 
On March 17th, 1936, trial of an unique and interesting case was had in 
Eleanor M. Hope v. United Air Lines, Inc., United States District Court for 
the Western Division of the Western District of Missouri, at Kansas City, 
Missouri. The novelty of the case lies in the fact that the plaintiff was 
attempting to recover solely because of alleged negligence of defendant air- 
line in transporting her in rough weather, there being no crash, collision, or 
damage to plane or other passengers.1_ The case was not reported, and it 
has therefore been deemed advisable to set out here a rather full abstract 
of the testimony, with excerpts from the charge to the jury.? 

Plaintiff alleged that she had been permanently injured by the negligent 
operation of a plane of the defendant in which she was a passenger being 





3. The opinion of Esters, J., is set out in full. The decision of the Appellate 
Division of District Courts, Southe rn District, Commonwealth of Massachusetts, 
in the case of John P. Adamowski v. Curtiss-Wright Flying Service, Inc., was 
handed down during the latter part of December, 1936. No date appears on 
the decision, copy of which was furnished through the courtesy of Mr. Cyril 
Hyde Condon of Wherry, Condon & Forsyth of New York City, New York, 
counsel for defendant. 


1. The only case on record in the United States involving even incidentally 
the alleged negligence of an air carrier for rough passage is Casteel v. American 
Airlines, Inc., 88 S. W. (2d) 976 (1935) where, however, eo a. turned upon 
entirely different issues. See 7 JouRNAL OF AIR Law 288 (1936). 

. The case, which aroused a great deal of interest = the time of the 
trial, was fully covered by the local newspapers. See the Kansas City Star, 
page 1, March 16, 1936; page 1, March 17, 1936; Kansas City Times, March 17, 
1936; Kansas City Times, page 1, March 18, 1936; Kansas City Journal-Post 
(Home Edition), March 16, 1936; Kansas City Journal- Post, March 17, 1936. 
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transported from Chicago to Kansas City on September 2, 1934; and she 
prayed for $25,000 damages for her injuries. She alleged that the pilot neg- 
ligently precipitated the plane into a violent windstorm and caused the 
plaintiff to be violently thrown against various parts of the interior of the 
plane, whereby she sustained injuries. 

To sustain this theory of the case, the plaintiff testified that as she was 
about to board the plane at Chicago there was in progress at Chicago a tor- 
rential rain and windstorm; that in Chicago she asked the co-pilot if it was 
safe to fly in such a storm and he assured her that it was because they would 
fly above the storm; that, in reliance upon his statement that the plane would 
fly above the storm and that it was perfectly safe to fly, she boarded the 
plane and it took off without mishap, rose to an altitude of 9500 feet and 
flew above the storm as far as a point which she believed was Kirksville, 
Missouri; that the trip from Chicago to the point of intermediate landing 
had been delightful, a really beautiful trip; that the plane landed at this. 
intermediate point and the pilot told her the reason for the landing was 
that he had “run out of gas.” Plaintiff testified that it was still raining at 
Kirksville, Missouri, when the pilot again took off, but that from Kirksville 
to Kansas City he did not fly above the storm. Instead, plaintiff said, he 
flew right into the storm and when the plane was fifteen or twenty minutes 
out of Kirksville it ran into “dreadful air pockets” and was tossed up and 
down and back and forth; that the plaintiff was strapped in her seat which 
had been reclined by the stewardess and she was helplessly tossed hither 
and yon in the plane against various parts of the interior thereof for about 
an hour; that she screamed for help time and time again but the stewardess 
did not come to her aid and neither did either of the other two passengers, 
who were in the rear of the plane behind the plaintiff; that as the plane 
neared Kansas City the storm abated and the landing at Kansas City was 
made in a normal manner when, for the first time, the stewardess came to the 
plaintiff who was unable to get out of her seat and the stewardess helped her 
to disembark. Plaintiff was met by friends who assisted her to the auto- 
mobile and she was taken to her hotel, put to bed and a doctor was called. 

Plaintiff produced six lay witnesses and two medical witnesses to sub- 
stantiate her testimony as to injuries. One of the medical witnesses was 
the hotel physician, and the other was a person who described himself as an 
osteopath with training in medicine and a specialist in the X-ray. 

At the close of the plaintiff’s testimony the defendant moved for a 
directed verdict, but the court overruled the motion “with reservations.” 

The theory of the defense was that there had been no negligent opera- 
tion of the plane on the day in question, and that the plane had not been 
precipitated into a violent windstorm, and that the injuries, if any, sustained 
by the plaintiff were sustained while the plane was attempting to land at 
Kansas City airport where there had been a mild wind shift just at the 
time the plane was about to approach Kansas City, and these injuries, if 
any, were caused by known hazards of the air for which the defendant 
was not responsible. 

Defendant introduced the testimony of the co-pilot, stewardess, pilot and 
assistant auditor of the United Air Lines, and a meteorologist from the Kansas 
City airport, and established by the testimony of the crew that there was no 
torrential rain or windstorm in Chicago at the time in question; that the 
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plaintiff did not talk to the co-pilot in Chicago and that he did not tell her 
that it was safe to fly and that the plane would fly above the storm and he 
had no conversation with her whatever; that the plane did not stop at 
Kirksville, Missouri, but at Burlington, Iowa; that the pilot did not say 
that he had run out of gas; that he had not run out of gas but on the 
contrary had 165 gallons of gas at the time he landed at Burlington to refuel 
simply as a safety measure due to headwinds; that from Burlington to 
Kansas City there was so little out of the the ordinary about the weather 
conditions that the trip made no particular impression on the crew; but when 
the ship was descending preparatory to landing at Kansas City there was 
a mild wind shift over the Kansas City airport which created a turbulent 
air condition and the air was rough when approaching the airport; that the 
pilot circled the airport to ascertain the dominant wind direction and then 
landed into the wind in a perfect landing. 

In regard to plaintiff’s testimony as to the hour that she was tossed 
about in the violent windstorm between Burlington and Kansas City, the 
stewardess testified that as a matter of fact during about one-third of that 
time from. Burlington to Kansas City she was seated next to the plaintiff 
and visited with her discussing clothes, books, poetry, travel and other sub- 
jects, and that there was no storm and that the plaintiff made no complaint 
about any injury or any storm. At about 10 minutes before the plane landed 
at Kansas City the stewardess had checked the safety belts of all the pas- 
sengers including that of the plaintiff and at that time the plaintiff made 
no complaint of any injury or any storm or any roughness; that after the 
landing in Kansas City the plaintiff did complain to the stewardess about 
having caught her foot under the foot rest and hurting her ankle during 
the descent into Kansas City. 

The assistant auditor identified certain records which confirmed the 
testimony of the crew in regard to the time of the flight, the stop at Burling- 
ton, the amount of gas on hand at Burlington and the amount of gas used 
between Burlington and Kansas City. The meteorologist confirmed the testi- 
mony of the crew that the records of the airport showed that the flying 
conditions were good until about 3 minutes before the plane landed in Kansas 
City when the records showed that there was a mild wind shift reported 
over the airport. 

The Court in overruling defendant’s motion for a directed verdict stated 
that in his opinion the testimony of the plaintiff had created as issue of 
fact for the jury as to whether the pilot had negligently precipitated the 
plane into the violent windstorm as described by the plaintiff. The following 
excerpts from the Court’s charge to the jury are given: 


Reeves, J.: * * * “Briefly, as to the issues in the case, it appears from 
undisputed evidence that the defendant was operating an airplane line or 
an airship between Chicago and Kansas City on the 2nd day of September, 
1934; and there is no controversy in the case but that the plaintiff became 
a passenger on that ship at Chicago and traveled on it to Kansas City. The 
testimony is in like manner undisputed that the ship left Chicago approxi- 
mately five twenty-five o’clock in the afternoon, and that it arrived in Kansas 
City at eight forty-five o’clock. It is also established without controversy 
that the plane descended at an intermediate point. There was some little 
question as to whether it was at Kirksville, or a landing field near Kirksville, 





8. General instructions have been omitted. 
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or at Burlington, Iowa, where the plane landed. I take it that upon the 
proofs in the case there is no controversy ncw but that the plane descended 
at Burlington, Lowa, which is an intermediate point between Chicago and 
Kansas City. There is also without controversy evidence that the trip from 
Chicago to the field at Burlington, Iowa, to the airport there was without 
incident. In other words, there is no question as to the travel over that 
portion of the trip but that the plane flew probably above what was referred 
to as the ‘over-cast,’ or in the language we may more clearly understand, 
above the clouds, a smooth trip, and that the plane came down, as I said, 
at Burlington, Iowa. 

“There is some evidence that the plane descended—I believe there is 
no controversy but that it did descend for the purpose of taking on more 
fuel, gasoline and probably oil, for its use in continuing its journey on to 
Kansas City. 

“The plaintiff in her petition states that after they left Burlington, Iowa, 
and were somewhere over Missouri, those in control of the plane care- 
lessly and negligently precipitated the plane into a violent windstorm, and 
that she was violently thrown in the interior of the plane against various 
parts of the plane, and that she was severely shocked and jarred, and that 
she suffered injuries by reason of what she says was the negligent and care- 
less act of the defendant in thus precipitating the ship into a windstorm, 
so that she has suffered multiple injuries, and she says she has continued 
to suffer from such injuries and that she was totally disabled as the result 
of bruises and twists to her body. 

“The defendant on its part denies all these averments and says that if 
plaintiff did suffer any injuries on that trip it was such injuries as come as 
a natural consequence, as the usual hazards attendant upon travel by air. 

“That makes the issue that you gentlemen are called upon after hearing 
the testimony in the case, to decide. There are a few preliminary instructions 
that I shall give you. In the first place, the burden in the case is upon the 
plaintiff to prove the allegations of her petition by a preponderance of the 
testimony. By preponderance of the testimony I do not mean necessarily 
the greater number of witnesses, but I do mean the testimony that seems to 
you the more reasonable or more probable and the more satisfying to your 
minds. If the testimony should be evenly balanced, then the plaintiff would 
not be entitled to a verdict, to recover. In other words, according to the 
averments of the petition the burden is upon the plaintiff to prove that the 
defendant carelessly and negligently through its operating agents precipitated 
the airship into a violent windstorm, and that on the trip from Kirksville 
or Burlington, Iowa, to Kansas City this was done, and as a result thereof 
she was violently thrown from side to side in the cabin of the ship and 
against various parts of the plane, and she was severely jarred and shaken, 
and that she suffered serious physical injuries as the result. If the tetimony 
should be evenly balanced as to whether or not the defendant carelessly and 
negligently precipitated the plane into a violent windstorm, or if it should 
be evenly balanced as to whether she was caused in such fashion to be thrown 
against parts of the plane so as to suffer injury, then it would be the duty 
of the jury to return a verdict for the defendant. If she has carried the 
burden and proved these things, then the plaintiff is entitled to recover. 

“The only way a jury can know the facts of a lawsuit is from the testi- 
mony in the case. Naturally, the testimony comes, in this case particularly, 
from oral testimony of witnesses, so it is the right of the jury, since you are 
the triers of the facts in the case, to pass upon the credibility of the wit- 
nesses. The law has said that you are the sole judges of the credibility of 
the witnesses and of the weight to be accorded to the testimony of each and 
every witness who testified in the case. In determining what weight and 
what credence you should give to the testimony of any witness who may 
have testified you should take into consideration and account the conduct 
and demeanor of the witness on the witness stand, his interest in the case 
or in the results of the case, if any, his bias or his prejudice for or against 
either of the litigants in the case, his opportunity to know and understand 
the things about which he gave his testimony, the reasonableness or unrea- 
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sonableness of the testimony of such witness, and the probability or im- 
probability of the facts occurring or existing as testified by such witness. 

“Gentlemen, the parties have asked me to give certain instructions. They 
are my instructions, not those of counsel, of course. I am giving them to 
you as the law of the case: 

“The Court charges the jury that while defendant cannot be held ac- 
countable for the weather conditions, it was its duty as a common carrier of 
passengers, to so conduct and operate its airplane as not to subject its pas- 
sengers to hazards that could be avoided by the use of the facilities available 
and the exercise of human foresight. 

“If you find that on September 2, 1934, the plaintiff was a passenger 
upon an airplane operated by the defendant between Chicago, Illinois, and 
Kansas City, Missouri, and on that question I will say you will be entirely 
justified in finding that she was a passenger on the plane because there is no 
controversy on that; and if you should further find that during the course 
of said passage the said airplane was conducted into rough or stormy atmos- 
pheric conditions, and that as a result thereof, if you so find, the plaintiff 
was injured by being shaken, jarred, or thrown against parts of the interior 
of said airplane, and, if you further find, that said injuries, if any, would 
have been avoided by exercise of the highest degree of care on the part of 
the defendant in the operation of said airplane, then your verdict will be 
for the plaintiff. By ‘highest degree of care’ I mean that degree of care 
which a very careful and prudent person would have used under like or 
similar circumstances. 

“The defendant is required to use the highest degree of care and diligence 
for the safe carriage of its passengers, but it is not required to use such 
skill as will free the transportation of passengers from all possible peril. 

“The plaintiff necessarily took upon herself all the usual and ordinary 
perils incident to airplane travel and if you find that defendant used all the 
care, skill, and diligence required by law as above defined and that neverthe- 
less an accident occurred, the defendant would not be responsible therefor, 
and your verdict should be for the defendant. The defendant is not an 
insurer of the safety of its passengers and is not bound absolutely and in all 
events to carry them safely and without injury. All passengers take the risk 
of those dangers which cannot be averted by the exercise of the degree of 
care which the law requires. 

“Negligence is never presumed, but the burden is upon the plaintiff to 
prove such negligence by a preponderance of the evidence as I have defined it 
to you, and further to prove that such negligence on the part of the de- 
fendant was the proximate cause of the injury. On both of these issues the 
burden is upon the plaintiff, and unless the plaintiff proves such negligence, 
and that it was the proximate cause of the injury, there can be no recovery 
herein and the verdict must be for the defendant and against the plaintiff. 

“A defendant is not liable for an injury which is not caused by its 
negligence but which results from some natural agency over which it has 
no control. 

“If you should find that the pilot acted in such a manner as a person 
of prudence and caution and skill would use under the same circumstances, 
then he was not negligent. 

“One riding in an airplane assumes the risk that sudden and unavoidable 
storms and weather conditions may be encountered and that the plane of 
necessity must be brought from the sky to the earth under conditions of 
weather that involve unusual risk and danger in landing. 

“IT am not going to comment upon the testimony of the witnesses, but I 
am going to call your attention to the names of the witnesses and some 
of the things concerning. which such witness gave testimony. 

“Mrs. Hope was the first witness in the case. You gentlemen will re- 
member Mrs. Hope, the plaintiff in the case, and what she said about her 
trip from Chicago, what she said her conversation was with the pilot at 
Chicago, either the pilot or the co-pilot, the conversation with some official of 
the company there, and also her conversation at that point where the plane 
descended, Burlington, Iowa, and the reason for its descent at that point. 
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I believe there is no controversy on that point. The pilot testified he de- 
scended for the purpose of refueling his ship. You gentlemen have before 
you the amount of fuel on hand and the amount ordinarily consumed in 
the course of the trip, at fifty to six gallons per hour regardless of weather 
conditions. 

“Mr. Edgar Courtway testified for the plaintiff. He was the clerk at 
the Bellerive Hotel where Mrs. Hope was living at the time. She went to 
the Bellerive from the airport. The clerk assisted her, he said, to her room. 

“Margaret Graham was the maid at the Bellerive. She said that she was 
called by Mr. Courtway, that she went to the room of Mrs. Hope and 
aided her in undressing, took her shoes off, and she testified as to what she 
observed as to the condition of her body, as to the bruised condition of her 
body. 

“Dr. Shapiro was called as a witness. Dr. Schoen was also called as a 
witness. He was also an attending physician. He told you what he observed. 
Mr. and Mrs. Hundley were friends from Belton. They came in to call on 
the plaintiff and told you gentlemen the condition in which they found her. 
June Dawson was her personal maid who waited on her and looked after 
her, attended to her dressing and undressing. She told you gentlemen what 
she observed. Mrs. Thomas L. Bowles was in the automobile which met the 
plaintiff the night of her arrival from Chicago. She said she received a 
telegram from her. She told you what she observed. Mr. Schmidt was 
the assistant meteorologist at the airport. It was his duty to keep the 
records of weather conditions from time to time and report such conditions, 
and he reported the conditions as his records showed them to be, both here 
and at Kirksville, as I recall. Mr. Cochrane was sworn as a witness and my 
recollection is that the matter he sought to identify was excluded by the 
Court, so I just speak about it. There was nothing Mr. Cochrane said to 
which I need call your attention. 

“For the defendant Mr. Lyman testified. Mr. Lyman was the co-pilot or 
assistant pilot. I do not believe that was the term used. He was the 
assistant to Mr. Rockwood, he testified. He testified to leaving Chicago and 
of attending to the refueling of the ship at Burlington, Iowa, of what he 
observed of the weather conditions, and the conversation, if any, that he 
had with the plaintiff in Chicago. He said he had no conversation with 
her at the landing field at Burlington, Iowa. 

“Mrs. Stineman testified. She said she was the stewardess on the air- 
plane, that she went to Chicago that day and back on the same ship, making 
the round trip that afternoon. She told you gentlemen about meeting and 
talking with the plaintiff, that she was in the cabin with her, and served lunch 
on the trip from Chicago to Burlington, Iowa, where they descended, and she 
said they had conversations. She told you about the plaintiff’s condition 
when they reached Kansas City, that is, she told you what she said, what 
she thought the condition was. 

“Mr. Rockwood was the pilot in charge. He told you about his conversa- 
tion with the plaintiff. At Burlington, Iowa, he went back into the cabin to 
talk with her, but he did not recall all that was said. He testified as to 
weather conditions, as did Mr. Lyman, and the point where they say they 
actually met a windshift. Mr. Rockwood said it was not unusually serious 
and that he circled the field and brought his ship to what he described as a 
fine landing. 

“Mr. Ellert was the auditor who kept records of the movement of ships 
between Chicago and Kansas City. He recorded, and it was offered in 
evidence, the record he made of the time schedule of this ship from the time 
it left the airport in Chicago to the time it arrived in Kansas City, and he 
gave you the time it arrived and left Burlington, Iowa, which he said was 
seven minutes past seven, the amount of gas that was taken on at Burling- 
ton, the amount of gas in the ship when it left Chicago, etc. 

“Mr. Warren was the meteorologist at Kansas City and the airport. He 
made records of weather conditions and he testified to you gentlemen as to 
what the weather conditions were at various times. 

“Now, gentlemen, so much for the testimony. 
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“If your verdict in this case should be for the plaintiff, then it shall be 
your duty to allow her such sum of money as you honestly feel would rea- 
sonably compensate her for the damages alleged to have been sustained by 
her on this trip on this airship. Such compensation would be for her pain 
and suffering, both physical and mental, for such pain and suffering as she 
may have endured in the past, if any, and such pain and suffering as she may 
sustain in the future, if any, such medical disbursements as she may have 
made for medical services, or may make in the future, if any, and for her 
inability and loss of ability to get around and do the work that she was 
able to do beforehand, not exceeding the sum of Twenty-five Thousand Dol- 
lars, which she has fixed as the maximum of her recovery. In naming that 
sum, there is no implication intended that that sum or any other should be 
determined by the jury. I name that for the reason that the plaintiff fixes 
her maximum for damages at Twenty-five Thousand Dollars, and the jury 
cannot go beyond that. If the verdict is for the plaintiff, within that sum 
the jury has the right to fix whatever damages they find and believe plaintiff 
sustained. 

“Have you any further instructions, Mr. Madison?” 

Mr. Mapison: “No, Your Honor.” 

THE Court: “I will allow you an exception to each of defendant’s in- 
structions, if you want it.” 

Mr. Mapison: “Yes, Your Honor.” 

Mr. Murray: (Out of hearing of the Jury) “Defendant excepts to that 
portion of the Charge which hypothesizes the facts under which plaintiff 
might recover, because, (1) the Charge does not define what conduct on 
defendant’s part could be found to be negligence, and (2) the Charge gives 
to the Jury a roving commission to find negligence upon the part of the 
defendant upon any theory the Jury might evolve, whether within the issues 
and the evidence or not. 

Tue Court: “Gentlemen of the Jury, when you go to the jury-room you 
should elect one of your number as your foreman to preside over your de- 
liberations. You should bear in mind that it requires the judgment of all 
of your number, the concurring judgment of all of your number to return a 
verdict in this court. Jurors sometimes might be confused with the law in 
our State courts. In our State courts nine men of a jury of twelve men 
may return a verdict. That is not the law in this court. It takes all the 
twelve men to return a verdict in this court. 

“If your verdict in this case should be for the plaintiff, then you will use 
this form which the clerk has provided for your use: 

We, the jury in the above entitled cause, find the issues herein in favor of 

the plaintiff Eleanor M. Hope and against the defendant United Air 

Lines, Incorporated, a Corporation, and assess the amount of plaintiff’s 

damages in the sum of $ 
and you will find a blank space wherein you will insert the amount of that 
recovery, and then your foreman will sign. 

“If your verdict should be for the defendant in this case you will use 
this form: 

‘We, the jury in the above entitled cause, find the issues herein in favor 

of the defendant United Air Lines, Incorporated, a Corporation, and 

against the plaintiff Eleanor M. Hope, 
and in like case your foreman wiil sign in the blank space above the word 
‘Foreman’. 

“Gentlemen, you will retire with an officer of the court to your jury room, 
and when you have reached a verdict let that fact be made known to an 
officer of the court and I will receive it.” 

(Thereupon the jury retired to consider of its verdict.) 

* 


(Very shortly after retiring, na jury was by the Court recalled to the 

court room :) 

THE Court: “Gentlemen of the Jury, I am sorry to have to call you 
back. In reading some instructions to you, I inadvertently omitted to read 
a very short instruction. I deem it encumbent upon me to do it, so I called 
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you back very briefly to give you this brief instruction to the effect that if 
you find and believe from the evidence that the injuries of plaintiff, if any, 
were received while the plane was coming to earth at the Kansas City air- 
port, then I charge you that there is no evidence of negligent operation of 
the plane at that time and place and your verdict will be for the defendant. 
That is all. I thank you very much.” 


After deliberating for one hour and fifty minutes, the jury returned a 
verdict in favor of the defendant. No appeal was taken. 


Negligence—Carriers—Alleged Injury of Passenger Due to Trans- 
portation in Rough Weather—Sufficiency of Evidence for Jury.—[Fed- 
eral] Plaintiff boarded defendant’s airplane at Chicago for transportation on 
a regularly scheduled trip to Kansas City. When the trip was about halfway 
completed, an unscheduled stop was made at an intermediate field for 
refueling. Plaintiff alleged that some time after resuming flight, turbulent 
air conditions were encountered which caused the plane to be severely tossed 
about, whereby she was injured. For these injuries she sues, alleging negli- 
gent handling of the airplane. Plaintiff adduces no expert testimony con- 
cerning the piloting of airplanes, their present day performance, nor the 
science of meeting turbulent air conditions. None of the other passengers 
was called as a witness. The defendant, whose testimony denied that of the 
plaintiff at every point, moved for a directed verdict; but the court ruled 
that the plaintiff’s evidence was sufficient for the jury to determine the ques- 
tion of negligence. Held: verdict and judgment for defendant. Eleanor M. 
Hope v. United Air Lines, Inc. (W. D. Mo. March 17, 1936, Case No. 9247).1 

The court’s decision to present this case to the jury raises a new issue 
in the law of passenger carriers of the air, i.e., whether evidence of such 
injurious occurrences during flight as extreme roughness of passage makes 
out a prima facie case of negligence. The ruling is an application of the 
so-called mild form of res ipsa loquitur.2, Both in the mild form, and in the 
so-called severe form, res ipsa loquitur has appeared in air law, but until the 
present in no case except where the injuries complained of occurred in a 
crash.3 It may be observed that in the field of personal injuries in trans- 





1, PY ag statement of facts and excerpts from the charge to the jury at 
page 132. 

2. Res ipsa loquitur is found in three applications. In its mild form it 
serves merely to provide sufficient evidence to carry before a jury a case which 
would otherwise result in a directed verdict for the defendant. In the so-called 
severe form it has the force of a full presumption and will determine the case 
for the plaintiff if not overcome by defendant’s evidence. 5 Wigmore, Evidence 
(2d ed. 1923) §2509. Intermediate these situations, the doctrine shifts the 
burden of proof to the defendant; but, after he has introduced evidence, the 
burden reverts to the plaintiff. The prerequisites warranting the use of the 
doctrine are the same in any of the three applications. Carpenter, ‘‘The Doctrine 
of Res Ipsa Loquitur,” 1 U. of Chi. L. Rev. 519 (1933). The mild form has 
for years been the prevailing rule of the federal courts. 

3. Employed in the mild form in: Conklin v. Canadian Colonial Airways. 
Ine., ~~ App. Div. 625 (1934), aff’'g N. Y. Sup. Ct. N. Y. Co. (1933), 1934 
U. S. Av. R. 21 (unexplained crash of passenger carrier into high tension 
wires) ; see Genero v. Ewing, 28 P. (2d) 116 (Wash. 1934). ere em- 
ployed in the severe form in: Stoll v. Curtiss Flying Service, 236 App. Div. 
664, 257 N. Y. S. 1010 (1932), afffe N. Y. Sup. Ct., N. Y. County (1930), 1930 
U. S. Av. Rep. 148 (crash resulting from bank at low altitude) ; Seaman V. 
Curtiss Flying Service, Inc., 231 App. Div. 867, 247 N. Y. S. 251 (unexplained 
crash) ; Smith v. O’Donnell, 5 P. ‘_ 690, aff'd a Cal. 714, 12 P. (2d) “7 
(1932) (collision of _two planes): Parker v. Granger, — Cal. Dec. —: 39 
(2d) 883: — Cal. —; 52 P. (2d) i26 (1986) (collision) ; Goodheart v. pi Ms Roe 
Airlines, Ine. (N. Y., ‘Weasen Co.) 1936 U. 79 “(unexplained crash). 

Wilson v. Colonial Air ear Ine., Sie. Ft 420, 180 N. E. 212 (1932) 
refuses to apply the doctrine “because it ‘is not in the normal course of flying 
that motors should be immune to failure for more than a few minutes.” And 
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portation the doctrine is invoked most readily against the common carrier, 
the more easily as the type of vehicle involved reaches the stage of mechanical 
perfection and where the accident is to the vehicle itself, injuring its parts 
or impairing its normal operation. 

In the law of railroads, nearly a century older than that of airplanes, 
res ipsa loquitur was formerly employed only in severe accidents, overturns, 
collisions, and smash-ups.4 Though some jurisdictions still limit the use 
of the doctrine to such cases,5 recently, under modern operating conditions, 
the doctrine has been employed in aid of sufferers from severe jerks occurring 
during passage on trains,® and on the modern motor buses.? 

Like the airplane, the ship at sea cannot, even by the most prudent han- 
dling, avoid every injurious occurrence that comes with the winds; and 
although a prima ‘facie case is made against the sea carrier when personal 
injuries occur in collisions,’ founderings,® accidents at the wharves,!® when 
storm warnings have been broadcast,!! or certain equipment is lacking,!? or 
there has been failure to warn the passenger,!3 res ipsa loquitur is not applied 
when the accident is caused by the elements.14 . 

Surely the air is as uncontrollable as the sea. By analogy, res ipsa 
loquitur does not properly apply in the present case. Any suggestion or 
reasonable inference of negligence is overcome by the fact that under the 
conditions of present-day flight, the operations of airplanes would not be 





Herndon v. Gregory, 81 S. W. (2d) 849, 851 (Ark. 1935) (crash of private 
plane) argues against the use of res ipsa loquitur altogether in cases of an 
unexplained crash of an airplane (strong dissent). 

4. First employment in the federal courts was in Stokes v. Saltonstall. 
38 U. S. 181 (1839) (overturn of stage coach); applied to the railroads in 
Railroad Co. v. Pollard, 89 U. S. 341 (1874); Gleeson v. Virginia Midland Rail- 
road Co., 140 U. S. 435 (1891); see Patton v. Texas and Pacific R. R. Co., 179 
U. S. 659, 663 (1901). 

56. Denver € R. G. R. Co. v. ieereaiee, 17 Colo. App. 410, 68 Pac. 978 
(1902); Nelson v. Lehigh Valley R. R. Co., 25 App. Div. 535, 50 N. Y. S. 63 
(1898); Delaney v. Buffalo R. R. Co., 266 Pa. 122, 109 A. 605 (1920) ; Norfolk 
& Western R. R. Co. v. Rhodes, 109 Va. 176, 63 S. E. 445 (1909 ). 

6. Capitol Traction Co. v. Lyon, 24 F. Pe 262. (C.. C. A. D:. C., 1928); 
Delaware, L. € W. R. R. Co. v. Byrne, 60 F. (2d) re ys 
Gibson v. Southern Pac. R. R. Co., 67 F. (2d) 758 (C. 

Norfolk & Western R. R. Co. v. Birchett, 252 ‘Fed. (Cc. Cc. A. 4th, 1918) 
(earlier holding). Meeks v. Graysonta, Nashville & Ashdon R. R. Co., 168 
Ark. 966, 272 S. W. 360 (1925); McIntosh v. Los Angeles R. R. Corp., 59 P. 
(2d) 959 (Cal. 1936); O’Callaghan v. i Park Co., 242 Ill. 

E. 1005 (1909); Heinecke v. Chicago City R. R. i 761 
(1917); Paul v. St. Louis Public Service Co., ‘ (2a) ah (Mo. i533) ; 
Burr v. Pennsyivania R. R. Co., 64 N. J. L. 30. 44 Atl. 845 (18 

7. Seney v. Pickwick Stages, Northern Division, 268 P. 461 (Cal. 1928); 
Hoppe v. Boulevard Transport Co., 172 Minn. 516, 215 N. W. 852 :(1'927):: 
Seinner v. Public Service Coordinated Transport Co., 151 Atl. 624, (N. J. 1930) : 
McLaughlin v. United Transportation Co., 57 P. (2d) 868 (Okla. 1936); Cum- 
berland and Westernport Transport Co. v. Metz, 158 Md. 424, 149 Atl. 4 (1930); 
Roy v. United Electric R. R. Co., 164 Atl. 513 (R. I. 1923). = Quinn V. 
Colonial Motor Coach Corp., 266 N. Y. 584, 195 N. E. 211 (1934). 

Duggan v. New Jersey & W. Ferry Co., 23 Del. 318, 76 Atl 636 (1909). 
The Jane Grey, 99 Fed. 582 (N. D. Wash. Ry: 

0. Inland 8S. Coasting Co. v. Tolson, 139 U. S. 551 (1890). 

1. The Arabic, 50 F. (2d) 96 (C. C. A. 2d, 19 31 ). 

2. North German Lloyd 8. 8. Co. v. Roehl, 144 S. W. 322 (Tex. 1912). 
- — € Yarmouth S. S. Co., Ltd. v. Francis, 249 Fed. 450 (C. C. A 
s 

14. Morgan v. Oceanic Navigation Co., Limited, 224 N. Y. S. 420 (1927). 
Due to the circumstance that practically all cases on this point are in admiralty, 
tried without a jury, opinions stating the inapplicability of res ipsa loquitur 
are extremely hard to find. But the type of language used in the following onin- 
ions, in admiralty, leaves little doubt that in a civil trial the court by employ- 
ment of the doctrine would give judgment for the defendant without reference 
to the jury. See The Great Northern, 251 Fed. 826 (C. C. A. 9th 1918) ; Winne- 
peg, r F. Supp. 469 (N. D. Cal. 1933): Carlsen v. A. Paladini, Inc.. 5 F. (24) 
389 (C. Cc. A. 9th 1925) ; Stiles v. Munson 8. 8. Co., 40 F. (2d) 276 (BE. D. N. 
Y. 1930); Silverman v. Bermuda, 74 F. (2d) 683, 684 (C. C. A. Ist 1935). 
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entirely free of the sort of incident complained of, even though the highest 
degree of care is employed. While in the future man may be able to counter- 
act air currents, the aviation industry of today, at any rate, is sufficiently 
remote from this goal that courts, in developing air law, may well guide 
themselves by the rules that are employed in cases of personal injuries 
caused at sea by elements still uncontrollable. In the field of injuries in the 
air, holdings similar to the present would throw the stripling air traffic upon 
the mercy of juries, by rules which are now applied to railroads after a 
century of their improvement. Although meteorology and the science of 
weather reporting are constantly improving and developing along with aviation, 
the air transport of today cannot, while in flight, be notified of every cross 
current or wind shift, nor infallibly avoid it when forewarned, nor may 
schedules be dissolved by every overcast sky.15 
RIcHARD SHELDON.* 


DIGESTS 


Insurance—Double Liability—Construction of “Engaging as a Pass- 
enger or Otherwise in Aeronautic Expeditions” Exclusion Clause.— 
[Federal] The United States Supreme Court, on October 12, 1936, denied the 
petition of The Equitable Life Assurance Society of the United States for 
a writ of certiorari to the Circuit Court of Appeals, Tenth Circuit (83 F. 
(2d) 147). The Equitable Life Assurance Society of the United States v. 
Iva A. Day, 57 S. Ct. 11 (U. S. Supreme Court, October 12, 1936). 

For a digest of the case see 7 JouRNAL oF Air Law 420 (1936). 


Negligence — Collision — Insufficient Allegation of Agency. — [New 
York] In an action for damages arising out of a collision between the 
plaintiff’s airplane with that of the defendant as both were about to land, 
the complaint alleged that the defendant’s plane was being operated by one 
Donahue with the consent and permission of the defendant, and that the 
collision was caused solely by Donahue’s negligence. On motion to dismiss 
the complaint for failure to state a cause of action, held: complaint dis- 
missed, with leave to plaintiff to serve an amended complaint within ten days. 
There were no allegations that Donahue was operating the defendant’s air- 
plane as his agent, servant or employee, or in the defendant’s business and 
within the scope of his employment. None will be inferred from the allega- 
tion that the defendant was the owner of and in control of the airplane. 
An allegation that Donahue was operating the vehicle with defendant’s con- 
sent and permission would be sufficient to charge the latter in a case arising 
out of an automobile ccllision on a public highway under $59 of the Vehicle 
and Traffic law, but the statute is not applicable here. Consequently the 
common law rule governs, by which it is settled in New York that the owner 
of a vehicle will not be held liable for negligence of its operator unless 
at the time it was being used in the owner’s business by the operator within 
the scope of his employment. Munch & Romeo, Inc. v. Caton, 96 N. Y. L. J. 
ps - C. C. H. 1213 (County Court, Nassau County, New York, Sept. 25, 

36). 





* Northwestern University Law School. 
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Taxation—Situs of Seaplanes.—[California] Three seaplanes of X 
Airways Company, registered in New York, operate out of Alameda Airport, 
City of Alameda, California, in interstate and foreign commerce exclusively. 
No regular schedule is maintained, but the planes leave every ten days to 
two weeks for a round trip. The company, a New York Corporation, is 
not qualified to do business in California. The city and county seek to tax 
the planes as personalty situate within their jurisdictions. Held: such sea- 
planes are subject to taxation by the City of Alameda and the County of 
Alameda, California. They cannot be considered as vessels exempt from 
taxation within the meaning of Article XIII, 84, of the California State 
Constitution which provides that “all vessels of more than fifty (50) tons 
burden registered at any port in this state and engaged in the transportation 
of freight or passengers shall be exempt from taxation except for state 
purposes, until and including the first day of January, 1955.” The fact that 
the property is engaged in interstate or foreign commerce does not render 
it immune from a non-discriminatory property tax by the state having juris- 
diction. Registry of a vessel within the state is not necessary to confer 
such jurisdiction, and the seaplanes are taxable if they have an actual situs 
in the state of California. Using the base supplied by the rolling stock 
cases the average number of the planes Jhabitually used and employed in 
the state will be subjected to taxation by the City of Alameda and the 
County of Alameda if the county assessor finds that on the average one or 
more of the seaplanes is habitually at the Alameda airport. Opinion of the 
Attorney General of California to the State Board of Equalization, No. 10870, 
August 3, 1936. 





BOOK REVIEWS 


AIR LAW: OUTLINE AND GUIDE TO LAW OF RADIO AND 
AERONAUTICS. By Howard S. LeRoy. Washington: Privately 
printed, 1936. Pp. 160. 

In a review of the first edition of this work (6 JouRNAL oF Air Law 292) 
we dealt both with the formal defects in bibliographical method to be found 
in Mr. LeRoy’s book and with its substantial omissions. This new edition 
is cast in the same form as its predecessor, and therefore our remarks upon 
arrangement and difficulties of reference are still in every respect pertinent. 
Similarly, the present volume permits us to alter only slightly our observa- 
tions upon its incompleteness, for though Mr. LeRoy has added new decisions, 
and new articles, monographs, and notes to the appropriate sections of his 
small book, he has again chosen them (from the publications of the past year, 
in the main) by reference to some formless, subjective standard to which the 
reader receives no introduction. The work does not, of course, claim to be 
exhaustive: our remarks, in fact, have been directed toward its failure to 
reach a much less demanding standard—and it will serve usefully only those 
who seek an introduction to the bibliography of air and radio law, and those 
who find periodical indexes and current periodical bibliographies difficult to 


secure. 
S. E. Tuorne.* 


THE LAW OF CIVIL AVIATION. By N. H. Moller. London: Sweet 

& Maxwell, Ltd., 1936. Pp. xxxi, 550. 

This new and valuable text brings the study of British civil aviation 
law up to date by including the important changes already brought about 
by the Air Navigation Act of 1936 and the further changes which may come 
into effect under the Act by future orders and Regulations. The Act is dated 
July 31, 1936 (26 Geo. 5 & I Edw. 8 C. 44) and is the outgrowth of the 
report of Lord Gorell’s Committee of July, 1934. It attempts to bring Eng- 
lish domestic law in line with the international obligations assumed by Eng- 
land under the Rome Convention of 1933, especially in regard to compulsory 
third party insurance and the limitation of liability for surface damage 
caused by aircraft. 

The volume is limited strictly to the law of civil aviation in the United 
Kingdom and treats the international Conventions extensively, but only insofar 
as they determine the law in the United Kingdom. The text, divided into two 
parts, consists of 339 pages, and 10 appendices covering 163 pages of docu- 
mentary material. Part I is a study of the Conventions, Acts and Orders 
which together constitute English civil aviation law. 

“International Control” is dealt with in Chapter I and begins with a 
history of the concept of “sovereignty of the air” and culminates in the Con- 
vention of Paris, 1919, as the basic carta of international regulation now 
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existing in Europe. The extent of territorial waters and the nature of 
sovereignty in the air columns above is a problem important to the British 
Isles and is treated in an original manner. 

Chapter II takes up the “Statutory Control of Aircraft,” and treats the 
administrative machinery and the steps leading up to the transfer, by the 
Act of 1936, of authority to issue Orders and Kegulations from the Air 
Council to the Secretary of State, a purely civil department of State. 

Under the title of “Registration and Navigation of Aircraft” the im- 
portant Orders which constitute the bulk of British air law are described. 
In this connection the author points out the mobility of administrative Or- 
ders as compared with parliamentary procedure, but that this very quality 
in turn makes it difficult to write a text on British air law for the reason 
that it may be rendered obsolete at any time by new Orders reversing the 
present policies of the Regulations. 

The Regulations pertaining to airports and their approaches are described 
in the last chapter of Part I under the title of “Aerodromes, Aerial Lights 
and Obstructions.” 

Part II discusses the important legal problems peculiar to aviation: 
private rights in airspace, liability for surface damage and compulsory in- 
surance to meet the same, and the liabilities arising from the carriage of 
passengers and goods. The author briefly considers the application of the 
maxim cujus est solum at common law, and the tendency of the English 
courts to regard an interference with a column of air over land as a nuisance 
requiring proof of damage to sustain the action, except in a few instances 
where damage is inferred, such as an overhanging house or a dripping eave. 
The author believes the question of trespass important in determining 
whether the courts will recognize an “acquired servitude” or easement in 
airspace. At this point the case of Portsmouth Harbour and Hotel Co. v. 
United States (1922) 269 U. S. 327, is cited as holding that the passing of 
shells fired from large guns over private lands constitutes a trespass, which, 
if repeated, may establish a servitude. This is the only American decision 
cited in the entire volume, and is treated with “bold face” finality which seems 
unwarranted. From this decision the author infers that American courts 
have gone farther in recognizing an aerial trespass than the English courts, 
which is not substantiated by the American decisions dealing directly with 
the question. The manner in which private rights in airspace has been 
settled by compromise in Section 9 of the Air Navigation Act of 1920 and 
preserved with slight modification by the Act of 1936, is elaborated. 

The most valuable and timely chapters in the text to American readers 
are the 6th and 7th, which deal respectively with the limitation of liability for 
surface damage done by aircraft and compulsory third party insurance against _ 
that liability. By Section 9 of the Air Navigation Act, 1920, the owner 
of an aircraft was made absolutely liable for surface damage with the lone 
defense of contributory negligence. When the Rome Convention, 1933, is 
given effect in the United Kingdom, a system of compulsory third party 
insurance and limited liability for surface damage comes into force. This, 
however, will apply only to foreign aircraft of signatory states operating 
over the United Kingdom and to British aircraft operating over territory 
of contracting states. The Air Navigation Act of 1936 by Part III makes 
detailed provisions for the limitation of the liability of aircraft in respect to 
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surface damage and provides compulsory insurance to secure discharge of 
this liability when incurred, but Part III of the Act of 1936 does not come 
into operation until a day to be appointed by an Order of the Secretary of 
State. The author discusses in detail these three sets of liability for surface 
damage, the one now in force, and the two which may be given effect in 
the future, each differing from the other in detail. The limits of liability 
are contained in the Second Schedule to the Act of 1936, and, for airplanes 
proper, range from 10,000 pounds to 25,000 pounds, depending upon the weight 
of the aircraft fully loaded. 

The two concluding chapters of the text deal with “Carriage by Air” 
and the liability of the aviator to passengers and for goods. As in the case 
of surface liability, several sets of liability co-exist and are discussed. The 
first is the common law of carriage which has been largely superceded but is 
nevertheless important. The Warsaw Convention of 1929 established a set 
of rules now in effect for international carriage by air. These rules were 
adopted by the Carriage by Air Act, 1932, but were not made applicable to 
internal carriage until given effect by an Order in Council, which has not 
been done. Internal carriage contracts of the principal air transport com- 
panies are governed by still another set of rules, namely, the private rules 
established by the International Air Transport Association, which were 
closely followed by the Warsaw Convention. 

The appendices contain the following texts: Convention of Paris, 1919; 
Air Navigation Act, 1920, incorporating amendments; Air Navigation Act, 


1936; Carriage by Air Act, 1932 (Warsaw Rules) ; Rome Convention, 1933; 
Accident Regulations; Workmen’s Compensation as Applied to Airmen; 
Prerogative Order, Civil Air Ensign; and International Air Traffic Associa- 
tion’s Conditions of Carriage. 


Epwarp C. Swreney.* 


ROCKETS THROUGH SPACE: THE DAWN OF INTERPLANE- 
TARY TRAVEL. By P. E. Cleator. New York: Simon and 
Schuster, 1936. Pp. 227. 


This small book contains a discussion of the technical phases of rocket 
construction and operations, the work of certain rocket societies, and prob- 
lems anticipated in connection with interplanetary travel. The author ex- 
presses the opinion that rockets “are fit only for high speed travel, not on 
the land or in the air, but in the stratosphere or the vacuum of space,” for 
the reason that speeds in excess of 6,000 miles per hour must be attained 
for maximum mechanical efficiency, such speeds not being possible near 
the earth’s surface. He mentions, however, several uses for rockets which 
are practical to some extent at present, such as investigating upper layers 
of the earth’s atmosphere and carrying mail over short distances in moun- 
tainous districts. The subject matter is approached scientifically and pre- 
sented in a very interesting manner. 

FRANK E. Qurinpry}? 
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1936 UNITED STATES AVIATION REPORTS. Edited by Arnold W. 
Knauth, Henry G. Hotchkiss, and Emory H. Niles. Baltimore: 
U. S. Aviation Reports, Inc., 1936. Pp. Ixv, 626. 


This ninth annual volume of a series contains, in addition to numerous 
court and Comptroller General decisions, the report of the Interstate Com- 
merce Commission in Air Mail Docket No. 1, 206 I. C. C. 675, recent legis- 
lation and international agreements, uniform statutes, C.I.T.E.J.A. material, 
the 1936 Report of the American Bar Association Committee on Aeronautical 
Law, the Cutting Accident Report of the U. S. Senate Committee on Com- 
merce, the American Law Institute Restatement of the Law of Torts Relating 
to the Conditions of Aerial Flight, 1934, and other valuable source material. 
Among the new features of the volume is a section on commercial forms 
setting out an airwaybill to be used in international air express service. 

The volume is up to the usual fine standard of editing found in the 


whole series. 
Frank E. Qurnpry? 
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